UNVEILING GENDER, LAND AND PROPERTY RIGHTS IN
POST-CONFLICT NORTHERN UGANDA

Overview:
This paper is a product of extensive literatureiewwvand the findings of various research
undertakings in which | have worked as a Researfthela number of clients, but more
specifically TROCAIRE Uganda -2008, Alert Intermattal — Uganda 2008 and World Bank —
in a series of studies from 2006-2008. The papdiews, key gender issues that need to be
addressed in relation to IDP return and the resiompif livelihoods, but specifically singles
gender issues as they present themselves in tbheerycof northern Uganda. In the first part,
the key issues on gender and tenure security itherwr Uganda are defined, the second part
articulates how land administration and managenseatfected and shows the inadequacies in
policy and law, in addressing gender and land st ponflict. The conclusion is drawn that the
root causes of vulnerability that ultimately leadlivelihood insecurity revolve around; tenure
and property rights; rights administration and nggmaent; policy and legal framework,
therefore re-establishing an enduring propertytsigegime in land, requires addressing three
inter-related issues.

a) securing the essential ingredients of securityaanthinty of property rights;

b) identifying potential conflicts and addressing thaintheir latent stage; and

c) establishing a robust and dynamic institutionabagement that handles land and

biodiversity related transactions in a transpaagit accountable manner
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AFTER 20 YEARS OF DECLINING, ISTHERE OPPORTUNITY FOR CHANGE?
Northern Uganda remains an eyesore in Uganda’sasspre poverty reduction record.
In contrast to the rest of the country, northernatlip did not register any major
improvements in household well-being during the @9 For example the national
poverty head count index declined from 56% in 18934% in 1999. On the other
hand, the poverty head count index for Northernndigaonly declined 72% to 64%
during the same period (UB0S, 2003). This regioncise to 7.1 million personsvith

an average household size of 5.2 persons (thegevéausehold size varied from 5.1 in
Acholi to 5.7 in Teso). The literacy rate is ab&dt percent, which is lower than the
national average of 68 percent, literacy rate fate® (68 percent) is higher than that of
females (41 percent).

Acholi sub-region has the highest proportion of remuically inactive working-age
population (50 percent). Even when other dimensmingelfare are considered, the
region still performs dismally as compared to tést of the country. For instance the
infant mortality rate for northern Uganda is ab20% higher than the national average
(UB0S, 2001). The poor human development outcomesorthern Uganda were
attributed displacement of households from theimfands into IDP camps, which
rendered large parts of northern Uganda largelytivef. The protection of property
rights’ and re-establishment of production relations amd lavill be important for
bridging the poverty gdp between war-affected areas (northern Uganda)ttamdest
of the country which has been widening since 1997.

In 2007 and early 2008, due to significant improeets in the security situation (in
particular the signing of the Cessation of Hog#sitAgreement between the LRA and
the Government of Uganda in July 20@®pulations began to move in a bid to return
home from displacement. Since the said agreemelarga percentage of displaced
persons (IDPs) in the region have left camps toclwhihey have long been confined
and have returned to their villages of origin @ngit sites closer to their homes. Peace
and stability will therefore hinge on addressingd afarifying outstanding overlaps and
conflicts over land and biodiversity resourcess largued that, an essential first step is
stalling durable resource scarcity driven conflidtsat are likely to undermine post
conflict reconstruction efforts, create new faulek for resource-based conflicts, make
it difficult for local governments to access lamd public infrastructure and investment
projects (Godber, et al, 2008

® Northern Uganda IDP Baseline Survey , UBOS 2007

® Sarah Ssewanyan, Stephen Young and Ibrahim Kagiog¥ In Poverty under Conflict: The case of NerthUganda.
Paper presented at Conference on Economic DeveldpmAfriva, Oxford UK.

7 Land or natural resource tenure refers to the bundle of rights held in relatioratspecific parcel of land and/or defined
resource. This includes trees, pasture, water,ralinguildings, and other immovable property. Thadie of rights
includes, but is not limited to, the right to S@i harvest), exclude others from, subdivide, magty bequeath, and use
(e.g., plant cropsf/trees, cut trees, bury deadcanstruct homes) the larnroperty refers to a collection of rights in the
use and transfer (e.g., through selling, leasin@eeriting) of a bundle of assets (natural angsidal).

8 Estimated to be at 64% in Acholi region comparethe national average of 38% (UNDP 2007, Humanelzpment
Indicators for Uganda)

® Land Tenure, Biodiversity And The Post-Conflictekgla in Acholi Sub-Region; Resolving the Prop®ithts
Dilemma, 2008 by Godber Tumushabe, Arthur Bainoshaiand Onesmus Mugyenyi
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Since 1986, a combination of factors has emergedetate widespread uncertainty and
insecurity in the regime of property rights in lagd biodiversity in Northern Uganda.
The growing competition over land driven by factoasmging from speculation, the
apparent breakdown or weakening of traditional landnagement institutions to
external influence, which has adversely impactedtloe capability of traditional
institutional arrangements, custom and social cotwes that were at the heart of the
pre-war land and resource management mechanismsa Asral and agrarian
community, the most important resource for Northelganda is land (see Refugee
Law Project, 2008).

Given the centrality of land to livelihoods and sapstrategies, it is not surprising that
the vast majority of those that have returned ®irtplaces of origin claim right to
inherited land. One of the crucial factors shapgdB return decisions is access to land
(see Oxfam, 2007). Some people have spent as long as 20 years)ezagien, away
from their traditional social structures, their towdl foundation and their land. The
prospect of returning home must be alternately wsinf), full of anxiety and full of
expectation (see USAID 2087.The current confusion over land is exacerbated by
widespread uncertainty among the IDPs about whathiappened to their land during
their time in displacement, in combination with tlaet that people know all too well
that land is their most important asset, this fugdeculation and creates tension.
Disputes overland are adding further uncertainith the most vulnerable members of
society such as widows and orphans, at greatdstofidbeing denied their land and
property rights.

Livelihoods in this region remain under threat gruderty levels remain much higher
than throughout the rest of Uganda. Vulnerabibtapparent and makes itself known in
discussions around the themes of land grabbinglldasness, lack of land access,
tenure insecurity, general insecurity and a lachk ofear livelihood. This is especially
the case for specific groups such as women, widdemale-headed households,
children-headed families, the elderly and PWD. Tensgecurity has declined in
northern Uganda due to the increasing number ofl laanflicts as IDP return
commences, compared to the pre-displacement pekiddgh level of distrust of the
Central Government’s intentions toward land ex#std has persisted; giving rise to a
substantial level of tensibhthat has a high chance of erupting into violennkess
matters are clarified. The situation is furtherllie by politics driven by feelings and
emotions that have shaped and defined the artionldietween Government and
people’s views over land and natural resourcesréenu

10 Refugee Law Project (2006),0nly Peace Can Retiter€onfidence of the Displaced, Kampala: Refugme Project

1 Oxfam(2007), The Building Blocks of Sustainable&& The Views of Internally Displaced People brtNern
Uganda, London: Oxfam

121 and Matters In Northern Uganda-Anything Growsyfing Goes, Post-Conflict “Conflicts” Lie In LantISAID

13 Between cultural leaders who feel they are théodimns of land in Acholi region and political lead who feel the legal
mandate to mediate such land matters lies with tiamdence shows a divide in the leadership on twearry forward
the tenure.
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WHAT ARE THE KEY ISSUES ON GENDER AND SECURITY OF TENURE?
It cannot be overstated that the population emgrgimt of the IDP camps is
significantly different from the one that went irtttiem (see also Oxfam, 2007). It is an
established fact that tenure security has declioedhe most productive groups in
northern Ugandd. Five aspects of tenure and property rights nedzbtaddressed:;

I. Tenure Insecurity

il. Insecure land rights for women

iii. Threats to customary land tenure systems andutistis

iv. HIV/AIDS pandemic

V. Weakened Social Networks

1. Tenure Insecurity

Insecure tenure is attributed to uncertainty argkcnrity in the regime of property
rights in land and biodiversity in northern Ugande, a result of political and or
economic interest in the area. In a 2007 stydy was found that about 85% of the
respondents in northern Uganda had experiencedtshi@ tenure security and 59% felt
these threats were significant. Tenure security Wwarsened and there were a greater
(and increasing) number of conflicts compared te phe-displacement period. The
following aspects have contributed to the drasticrdase in land tenure security;

i. Evidence of widespread distrust, speculation, simpi and fear of
government’s intentions on land leading to spetuaand rumors of possible
land grabbing being amplified. In the study abd2&% of the respondents felt
that the government, the army and rich people h&dnt too much interest in
their land without clearly declaring their motivasintentions;

ii.  Insecurity for the last 20 years led to land graggband unlawful occupation of
land belonging to the displaced that remain in camp
a. Previous and on-going attempts by private individuals to acquire private
interests in land which is perceived to be owned communally. Acholi
leaders believe that Government is engaged in nesig help well
placed and politically influential people from othgarts of the country
to access and enclose land in Acholi land. Commaopdtty
Resource® are particularly targeted by individuals as wel a
government agencies. There is widespread anxietyngnthe leaders
and the public that individuals from within and side could take
advantage of the law to enclose and title land lieédngs to clans and
communities. Indeed, there is a big likelihood tttas could happen

1 Rugadya, M., Nsamba-Gayiiya, E., Kamusiime, H.rthern Uganda Land Study; Analysis of Post Conflizhd Policy
and Land Administration: A Survey of IDP Return d&elettlement issues and lessons: Acholi and Leegjons,
September 2007

® Rugadya, M., Nsamba-Gayiiya, E., Kamusiime, Hpt&mber 2007

'8 such as some of the clan hunting grounds fell utieejurisdiction of more than one clan and aceess regulated
through a well acknowledged hunting timetable Far different clans.



Associates Research Occasional Paper No.4, November 2008

given the institutional complexities and overlagpinnstitutional
mandates over land that are prevalent at the moment

b. Investor interest in the region; Pursuit of land access by large-scale
commercial interests, speculators and grabbersalgascausing tension
particularly in the Acholi sub-region. The concasnthat commercial
agricultural interests will be cavalier in theieatment/understanding of
land rights and land use issues. A number of highlylicized multiple
attempts to acquire land in the sub-region presiynis investment
and potential government development programmesghile some of
these proposals may have been legitimate investm@grammes to
help re-establish peace and spur economic develapactvities in the
region, the absence of a clear national policy anstitutional
framework for pursuing these initiatives has fuetkd suspicion that
“government” or investors as trying to usurp tHaird. IDPs and local
leaders are suspicious that government is out t@b gand for
investment. Evidence on the ground did not poingten a single case
where government had grabbed [Eh@he underlying problem is that in
many cases Government acts more as an interestgdratner than a
neutral arbiter in such matters.

iii. One of the other factors contributing to the insezh tension is lack of
appropriate communication and dissemination ofveelé information. An
aggregate of 90% of the survey respondents hadnoevikdge of what is
contained in the Land Act. Not even a single distamongst those surveyed
had more than 15% of their population with any klemige of the contents of
the Land Act®. The conflicting messages and statements on larmh @y the
different stakeholders are themselves a cause gpigan, insecurity and
uncertainty in matters of land and property righ®oliticians, traditional
leaders, central government officials are sendmuigirformation and messages
that are either conflicting or incoherent. All $leegroups are suspicious of each
other and this suspicion is getting extrapolatetth@tiocal level.

2. Insecure Land Rights for Women
The basic gender distinctions in land access, csigrand control are remarkably
similar across all sub-tenures and across nortbigrandd’. Both men and women

7 Divinity Union Ltd. In 1999 put up a proposal ton several districts in Northern Uganda into drgkelt (the company
is owned by Gen. Salim Saleh). UWA proposed to detie Lipan controlled Hunting Area into a natiopafk. In 2003, a
Security and Production Programme (SPP) was coateis a potential “Strategic plan for solving tigeicurity in the
sub-region”

18 Rugadya, M., Nsamba-Gayiiya, E., Kamusiime, H,7200

% |bid, Page 34

and is inherited partrilineally, father to sonr@phew; men access land through inheritance, psegtor allocation by
clans or other authorities; women access land m#inbugh marriage; daughters are given only ustifights at their
natal homes, rarely ownership rights; sons arengbvenership rights over inherited land; rights afmen to husband’s
land is only usufruct; in the exceptional casesretikmughters inherit land, the amount is less thaninherited by sons;
co-ownership between husband and wife does ndtiexay of the districts, but is presumed in Lasalong as spouses are
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have access to land (secured in different ways)lewdwnership and authority over
land is almost entirely the preserve of men, wheth® household heads or clan
members or leaders. Not only is there a signifieartt prevalent inequality in the types
of land rights possessed by men and women, theigeotfl these rights is also much
lower for women than it is for men. Three aspeotsdistinct;

i.  Since women’s access rights are generally cona@ition social relationships,
(as a wife, as a daughter, as a sister), whereetBosial relationships are
vulnerable, women become vulnerable to loss of lagiats very few women
are seen to be joint owners of land, even if they rmaarried.. One striking
finding is that women in cross-cultural marriages more vulnerable to loss of
land rights since these women are considered eagmntb belong to the clan
they are married into.

ii.  The land tenure insecurity experienced by womemstpredominantly from
customs and attitudes relating to their persomgthtsi and status. Women’s
insecure tenure is said to affect (social statad)cenfidence, self-esteem, and
the regard in which she is held by her childrena@me!). In view of the
system of patrilineal inheritance, the securitywoimen’s rights is enhanced by
having male children. It is considered taboo in tpEsts of northern Uganda
for women to own land or inherit land, even thowgbmen have the actual
interest to own land, when this occurs, sanity ofiety is questioned, as
summarily put in the dictum; “two cocks cannot crowthe same tre&” It is
therefore no surprise those female-headed housshobthild headed
households, widows and orphans who are considesetiemely vulnerable”
have not joined the exodus back home and are hgungithe IDP camps. This
is because they do not have capacity to rebuild gieelter and livelihood
without the support that social systems used twigeoin the past.

iii.  Non-definition of where rights of women should aszis also outstanding. In
allocation of land rights, women are consideredbétong to the clan of their
birth and do not assume the clan of their husbam@&nwmarried. The
perception of women’s lives as transitional owinghe family/clan set up is a
reality for women and it acts as a disincentivelégote long-term investments
in the household. This implies that interventidaseconomically empower
women and eventually eradicate poverty from houskshoeeds to embody
elements of real tenure security and guaranteemoesship of produce from
land.

Customary systems that may have protected widoights to use land have broken
down in the 20 years of displacement. Customaryreehas evolved so much so that it
is no longer a system in which equity and protectad women’s land rights are
enshrined and are still thriving. Women are systaally excluded. The rules of

living harmoniously; women's rights over inheritieshd are less than those over purchased landetmivbmen can
purchase land and even this is not secure; Cldroatyt tends to be stronger over inherited landhtharchased land
2! Jackie Assimwe, 2002
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devolution are different between women and men. fFhditional rules and social
norms that once protected women'’s right to landreatonger be taken for granted.

3. Threats to Customary tenure systems and institidns

Until only one or two generations ago, a persoriccolaim land as his (note the gender
distinction here) own by settling on and cultivgtivirgin land. Due to land pressure
and the formalization of property relations (exaeded by the conflict), this tactic of
claiming virgin land is much less available todagd also 2007, UNBGB. While the
clan system in northern Uganda used to effectigehytrol access to and occupation of
arable land, on return from IDP camps, the clamautly system that could have been
disrupted by the war and the displacement of peaplénot have the same effective
cohesion, power and instrumentality to take adrteniand manage land.

It has to be noted that;

i. Before the conflict, land was usually allocated andnaged by the family
patriarch (often the grandfather), who providedtiplto each male family
member according to their needs and perceivedtyalidi use the land. Men
controlled the land, but women also had certaihtsigA woman had rights to
use her parents’ land prior to marriage, and heband’s land afterwards. No
husband was supposed to prevent his wife from ukisgland, and if he
predeceased her, she still had user rights: shid cse the land as she saw fit
and pass it on to her children, but could not gelllf somebody tried to take
this right from her, she could appeal to the eldgns would then intervene on
her behalf. People knew their rights and how tdgmiothem, and who to appeal
to if they felt these had been violated. Howevhrs transparency or relative
predictability cannot be taken for granted in tleéum situation, as years of
displacement have weakened these mechanisms.

ii. Inavillage, boundaries were known because they wsually agreed upon by
owners of neighboring fields, using a mixture ofumal border posts (such as
trees and edges of swamps) and border signs dexklmgertime, such as the
lines of field refuse which develop into durabler@dcation lines. Although the
system created and maintained hierarchies of p(@gpecially along gendered
lines), it had the advantage of being relativeingparent. One problem is that
the longer people are kept away from their land, ldss useful such practices
became. Border sign posts, such as the linesldfrieduse, disappear, while the
fact that the fields became overgrown makes itialiff to recognize natural
border posts between the tracks owned by diffggenple and families. Some |
simply have forgotten the actual borders, or wereyoung to remember, and
some try to take advantage of the confusion tadrgnlarge their property or
lay claim to land that never belonged to them.

22 Returning to uncertainty? Addressing vulnerabiiiie Northern Uganda, 2007, UNDP
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In the aftermath of IDP return, customary tenure tnadergone transformation in terms
of institutions and practices.

I Contrary to earlier practices, household heads rgamerally become
“owners” and not “trustees” or custodians of rigitsland. The power
base of this tenure had shifted to some extent ftben clans to the
household heads. Land sales are being undertakewifay justification to
clans but final approval is, in many instances, within the realm of the
clan, for it is merely informed and is no longee Banctioning authority.

i. Two decades of war disrupted the traditional larashagement systems and
institutions as that for generations ensured equitgnsparency and
accountability in land transactions and accesstoriatural resources. The
entire legal regime regarding individual and comityumights in key
biodiversity resources, such as forests, protesidife areas, community
hunting grounds etc. have become more uncleaneresly contested.

iii. For customary tenure to function as it should,y&em is reliant on social
cohesion and stable family units. It has difficuligcommodating the
breakdown in social order, the great number ofdcei board out of
wedlock, and the increase in cohabitation that ledndnd displacement
have produced.

\2 There is significant contestation of the institaab legitimacy of the
national, local government and traditional instdos for the enforcement
of property rights and resolution of potential dont$

V. People who hold their land under customary tenurwethout
documentation, risk losing their land permanentlymany different ways
and for a number of reasons, e.g. for ‘developim@chools, hospitals),
for trading centres (many camps were establishednarr existing trading
centres and new trading centres have emerged sitdseof other camp; by
gazetting; leases given to investors; through frata relatives and

neighbors

Vi. The social breakdown, caused by displacement topsaimas certainly
weakened the clan’s ability to enforce its traditibrules of protection.

Vii. Prior to the displacement, the family structuretgcted wives, widows and

children against attempts to interfere with theght to use land. This
tradition has been threatened in the return sdoati

viii. Failure to understand and to properly interpretamsry land laws have
led to some people losing land to others. A sibumatvhere clans that have
lived on a particular piece of land for over 50 ngeare now being asked to
vacate the land. The new generation of youth borthe camps has a
totally different understanding of access to lamdlar customary tenure.
Many believe that women do not have a say on latated matters. They
misinterpret customary laws and cause more cosflittey have also lost
respect for their elders which is detracting froffeeive enforcement of
customary decisions.
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It is apparent that there is no consensus as tditeetion customary ownership of land
in the region should take in the face of other cetimg tenure regimes. The
progressive codification of the customary normsearmines the customary land tenure
regime and may signal its eventual colldfsdn the event that recovery and
reconstruction programmers begin thinking of cidtion or registration of customary
tenure, they would most likely face an uphill taskmplementing such undertakings
because of the high suspicion the communities foacany titling or certification
initiatives.

4, HIV/AIDS pandemic

TASO estimated that 50 percent of people in camps are infectetth Wil\V//AIDS.
Land is a critical asset for those with HIV/AIDS daeise land, housing and other
property constitute a resource base which the Mmldecan draw from to cover
HIV/AIDS related costs, including the costs of neaditreatment, provision of care,
and services related to deaths and funerals. Imaag also provide the means of
sustaining livelihoods even when the income eammdt-through leasing out of land.
Profits from sale of assets may help offset losisasresult when household caregivers-
often women and girls-are diverted from other ineagenerating activities to take care
of those ill due to HIV/AIDS.

Studie$® have found that property ownership, while not lgakihked to women’s
ability to prevent HIV infection, can neverthelasgigate the impacts of AIDS, and
can also enhance a woman'’s ability to leave a mtosguation. The linkage between
HIV/AIDS and property rights is strongly mitigative the sense that property rights
endow a level of empowerment that enables womemémage the effects of
HIV/AIDS, especially access to health care anditoitr. Property rights amongst rural
women are much less fixed, often context defined,tand to exacerbate the effects of
HIV/AIDS, irrespective of whether the women werertpared or not. In fact, the
concentration of HIV/AIDS is directly linked to emonal needs and economic
insecurity among both partnered and non-partnei@den. In this case property rights
reduce risky behaviors and therefore the risk déatmon and play a big role in
empowerment to manage the effects of HIV/AIDS; @ligh this is often skewed to
favor urban non-partnered women compared to theiaru partnered and rural
counterparts.

3t is important to recognize that communal lanchership is governed by customary rules and norgush rules and
norms remain largely unwritten and continue to ee@nd adapt to new changes in the environmentwhtbh they
operate. However, when such rules are codifiemwritten law, they become part of the statute danat hence cease to be
customary. Codification removes the flexibilitydacapacity for evolution and adaptation that aherant in all customary
legal systems.

24 Land Matters In Northern Uganda-Anything Growsy#king Goes, Post-Conflict “Conflicts” Lie In Lan8p07 USAID
% Margaret Rugadya and Herbert Kamusiime 2008, imfss Property Rights Hiv/Aids & Domestic Violenee
Research Findings From Iganga, Uganda, 2008, Pablisy Associates for Development, Human Scienesg&tch
Council, and International Centre for Research améah
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Evidence also suggests that the extent to whichreegroperty rights and property
ownership mitigates the consequences of HIV antenae, depends on the quality of
relationship&. Women more often rely on the institution of mage to access and
acquire land, therefore tenure security depended tkarge degree on the quality of
women’s intimate partner relationship-more so thewen the legal structures of
ownership. In the current context of rapid socishmge, the institution of marriage is
increasingly unstable and the rights in land arlmenable to forfeiture or erosion of

various kinds. It is therefore not sufficient fdatsitory laws to guarantee women the
right to purchase, own and dispose of propertyhgirtown right without getting a

regulatory framework that will ensure a changeracpce.

5. Weakened Social Networks

Displacement and camp life have eroded communippeud networks that in the
traditional rural setting helped to ensure thatrtiwst vulnerable were cared 36rThe
degradation of social relations has occurred sicenmp life began; this factor has
increased vulnerability for everyone through thayiing of social networks and the
former relations of dependence and interdependenidewever, it likely that the
strongest impact is to be felt by those that neelgp the most, such as households
headed by women and youth, households that lacdsado land, and households with
many dependerfd While the clan system appears to offer the Ipesential for
inclusive individual and group rights to land aratural resources, the fracturing of the
clan system could result in deleterious effectsairhost of marginalized and/or
disenfranchised groups. The ability of these pe&dpte access land will be severely
limited — in part by choice, but more often by sb@tigma and the inability to exert or
find recourse in traditional land rights.

Women do not traditionally participate in publicdourse or decision-making and are
generally not part of any of the key traditionadtitutions. The disabled and those who
are infected with HIV/AIDS are also not part of tpeblic discourse on land and
resettlemenif. The number of people who have the potential talibenfranchised in
the post-conflict land distribution process is enous. Overall approximately 15
percent of the female-headed households and 18mestthe male-headed households

% Margaret Rugadya and Herbert Kamusiime 2008, imétis Property Rights Hiv/Aids & Domestic Violence

2" The bundle of rights that users of land (espaciamen, children and the elderly) used to enjonwéspect to marital
land lies along a spectrum ranging mainly from aiseéss rights to the right to rent out land or hrauas a source of
income. Women are mostly clear that they canribtrszland due to clan restrictions or becausg #re holding the land
in trust for their children.

% Rugadya, M., Nsamba-Gayiiya, E., Kamusiime, H.ithiern Uganda Land Study; Analysis of Post Confliahd Policy
and Land Administration: A Survey of IDP Return d&elsettlement issues and lessons: Acholi and Leegjons,
September 2007

2 EVIs; Vulnerable groups include female-headed bbakls, widows, child mothers, child-headed houkisho
HIV/AIDS victims, abductees, returnees, and illegite children. and HIV/AIDS victims, women headwiseholds, the
disabled, child soldiers and returning rebels

%0Land is a critical asset because land, housingpéiret property constitute a resource base whiethéusehold can draw
from to cover HIV/AIDS related costs, including tbests of medical treatment, provision of care, sedices related to
deaths and funerals. Land may also provide thensmebsustaining livelihoods even when the incoamaer is ill-through
leasing out of land. Profits from sale of assety Imelp offset losses that result when househalebozers-often women
and girls-are diverted from other income generadiciiyity
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have no rights to any land-inherited, rented, drentise (see also Oxfam, 2387
Extremely Vulnerable Individuals (EVIs) appear ®Ibft out of the return process and
need specially tailored interventions. These gsdugve failed to assimilate/resettle or
have not joined in the exodus back home and hage fegced to hang on in the IDP
camps. They lack the financial and human capaatyebuild their shelters and
livelihoods in their places of origin, given théetsocial safety nets that would have
helped them are either weakened or broken (Rugad s, 2006-2007).

HOW IS LAND ADMINISTRATION AND MANAGEMENT AFFECTED?

Northern Uganda is a post-conflict area in whicle thestruction of property and
displacement of persons increased land disputedaaaddconflicts. The weakening of
traditional/customary systems, structures and tutgins that used to handle land
administration/management is yet another crisiblpra to deal with; the many years
of displacement have eroded substantially the aifyhand outreach of traditional
dispute resolution mechanisms. Land disputes igettegeas are likely to increase as
more IDPs leave the camps and try to return ta trgginal homes/lands.

1. Increase in Land Conflicts

County wide, (Rugadya, et al, 2088there is a high occurrence of land conflicts at
household level (34.90%); slightly higher amongaturouseholds (36%) compared to
urban households (33%). 20% of land disputes gepanted; a dispute resolution rate
at first call institution of 59.9%. Land conflictpoint to lapse in land tenure
administration and management especially with eg@boundaries (32%), ownership
(19%) and its transmission, occupation, trespasadiilent transactions and succession
wrangles. Disputes were mostly occurring on landt tivas left behind upon
displacement, which on return had a dispute precaleate of 65% and predominantly
on inherited land accounting for 71%. The mostvalent type of disputes were
boundary related ranking with the overall averag@3%0, steadily rising to 25% as
return commenced (Rugadya, et al, 2807The major issues with regard to land
conflicts can be summarized as follows:-

i.  Land conflicts and disputes are on the increaseyandhere is lack or no
capacity at all in the institutions charged withe tladjudication and
settlement of land disputes both statutory andttoemhl.

ii.  There is a multiplicity of land dispute resolutidora leading to “forum
shopping”, without clear hierarchy — this has cedabverlaps and conflicts
in land disputes processing.

iii.  Land justice suffers from political interferencbpte are serious threats to
the rule of law, the independence of the Judiciang the principle of
separation of powers.

31 Oxfam(2007), The Building Blocks of Sustainable& the views of Internally Displaced People ortNern Uganda,
London: Oxfam

%2 |Integrated Study On Land And Family Justice, MB@&for Ministry of Justice and Constitutional Afa

% Rugadya, M., Nsamba-Gayiiya, E., Kamusiime, H.rthern Uganda Land Study; Analysis of Post Confliand Policy
and Land Administration: A Survey of IDP Return d&elettlement issues and lessons: Acholi and Leegjons,
September 2007
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iv.  the increasing and continuing proliferation of adistrative and statutory
land governance institutions existing in parallekhwtraditional Acholi
institutions is creating a complex land governainéestructure in the sub-
region; this is made worse by the fact that soméhese institutions are not
fully operational and yet they are defacto legadtitations; thus creating
significant problems of responsibility and accolitey;

v. Corruption and illegitimate demand for money sldve fustice delivery
process

vi. Cases of restitution, compensation and resettleenpiling up without a
clear policy, legal and institutional frameworkhandle.

2. Lapse in Land Governance; Institutional Conflictand Competition

Traditional community (clan) governance, social faxd, and disputes resolutions
mechanisms have deteriorated. This leaves a damatl disturbing power vacuum
among the people of northern Uganda that is rapding filled by political and civil
government authorities. Formal structures for akgaiith land disputes, such as local
council courts, are weak and often corrupt. Theeipiodl for disputes and conflicts
between these power structures is more poignant élkiar. There are seven potential
governance crisis areas over which conflict wkely erupt in Acholi region;

I.  First level of conflict over land is between thenttal Government and the
leadership of Acholi (Acholi Parliament Group & thBistrict local
governments). This conflict largely based on desgiesd suspicious that the
Acholi leadership holds over the perceived intergiof the Government.

ii.  Conflicts between the Acholi political leadé€pscholi Parliament Group and
the Acholi local political leaders) over issuesnadiindates & roles by these
politically influential actors. The conflict isrgely driven by competition
for influence and power which comes with demonetiatontrol over land
matters such as ownership, allocation and access.

iii.  Conflict between the Acholi political leaders artke tAcholi traditional
leaders; largely a conflict over mandate in thetewinof the evolving land
and natural resources tenure regime and the chingies of Acholi
traditional leaders. Each of these actors is ctinggghe mandate of the
other over land matters in the sub-region. Polifpcaver, political influence
& the potential wealth arising out of land and matuesources control
appears to be the key drivers of this conflict.

iv. Inter-clan conflicts: the period that the Acholiopée have spent in IDP
camps has created general uncertainty over cladslaand this is
increasingly being evidenced in the process ofrnefduring the process,
some of the returns believe they should returratal Ithey occupied at the
time of colonization).

v. Overlapping claims by different clans; the clandariaims in some cases
are being pushed back to the pre-colonial clariese¢int patterns which
were disrupted by subsequent movements of peoptaaf the colonial
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administrative policies and the tsetse fly contpobgramme during the
colonial day3*.

vi. Inter-district conflicts in form of boundary disgst between administrative
units on either side of the common borders of reiging districts®

vii.  Local administration boundary conflié®sboth at the district & local level,
there is no recognized mechanism for adjudicatingsuch boundary
disputes.

vii.  Conflict over specified biodiversity conservatioreas’, re-establishing the
ecological and legal integrity of reserves couldirkpa major conflict
between the NFA and the responsible local goverhmenhe one land and
the local community that has encroached on thevesen the other hand.
Local Governments and the local people are largplyosed to securing
biodiversity conservation aréds There is general consensus that this
opposition is based on the perception that Govenhmses gazettement to
deprive local people of their proprietary interestdand and the specific
biodiversity resources.

3. Access to Natural Resources

Like land, clan rights to natural resources aresedslown through males, and women
without husbands have either no rights or limitigthts to these natural resources. With
such large groups of disadvantaged and marginapeegle expecting to result from
unequal land access and land rights distributioa, could expect to see a similar
unequal access to natural resources. The increasamginalization of women'’s land
rights and access can be expected to result inreespmnding increase in the
destruction of wetland habitats — and the resikerf these important habitats
compromised by regular, rather than by intermiitasé as a livelihood strategy.

Encroachment of protected areas, poaching, and eoomsh exploitation of the
remaining natural resources in key biodiversityaarare very real possibilities as
returning clans and selected individuals positioamselves to get access and use of
key natural resources. It remains unclear to mesple in northern Uganda, the degree
to which land and natural resources previously helthe public domain and/or in
customary tenure as hunting/grazing/or foresteddaaill be accessible on IDP return.
This includes surface and sub-surface propertytsigh This concern has been
particularly heightened by the discovery of comnardeposits of oil in Northern
Uganda. The prospects for uncontrolled resourcenifigl threaten northern

%4 The most conspicuous of these clan conflicts@mbment are the Pawel versus Lanagl the Patiko versus Lamogi
conflict. clans and clan members who are edgedfocian lands will most likely resort to occupyifrggile biodiversity
ecosystems and marginal lands

% e.g. there is a conflict between the people obBab Gulu & the people of Lamogi in Amuru). Ottégh profile inter-
district conflicts include those between Nebbi usrdmuru and Amuru versus Adjumani.

% paralo versus Atiak; Alero versus Amuru; and Amvetsus Pabbo.

37 the Wiceri forest area is designated for potemiadettement by the NFA, Bobbi Central Forest Resand Cwero Local
Forest Reserve were reported encroached and delgrade

3 UWA has plans to gazette the Apar area in Amustridi because it claims it is part of East Madi@aReserve; the
proposal to gazette the Aswa-Lolim valley as apleat corridor raises conflicts between the LG |toal people and
private land owners who have land allocations edtea.
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biodiversity hotspots as well as long-term naturabources management and
biodiversity options.

WHY ISTHE LEGAL AND POLICY FRAMEWORK NOT HELPING?

The current policy and legal framework is inadequat many aspects to protect and
enforce land and property rights of people in NemthUganda in this post-conflict
situation. Land law reforms in Uganda do not adslri® issue of access and use of
land, where women predominate; instead legislabaresses owners of land. It is one
thing to put in place a gender sensitive constitutand legal framework and quite
another to be able to implement it for the berafivomen.

1. Inadequacy of the Policy Framework

The existing policies (the IDP Policy and draft idaal Land Policy), laws (the
Constitution and the Land Act) as well as land adstiation institutions do not
adequately provide for land issues pertaining ®réturn of IDPs. The frameworks
are particularly inadequate in issues pertaininglaioed and property restitution,
resettlement and compensation for the IDPs. Cuyetitere is no established
institutional framework to handle restitution (rgeoy of land and property),
resettlement and compensation.

The design of the Peace Recovery and Developmegrdm (PRDP) did not address
the issues of land conflicts/disputes during disphaent and subsequent return of IDPs.
The PRDP only focuses on natural resources managd€iBM) and does not address
the issues of land conflicts stemming from bounddrgputes, encroachment, or
squatting which are all highlighted in various sésd The PRDP does not address the
issue of customary tenure and the role of custonmetjtutions even within the NRM.
The framework of NRM does not adequately addresswhole host of problems
arising from tenure insecurity lack of adequatepprty rights, the main source of land
conflicts. The PRDP does not address the neednfoeased resources and capacity
building of land institutions in Northern Ugandadayet these institutions are not only
important for land conflict management but alsoN&tM.

Although the PRDP contains a commitment to thesfiamation of camps into viable
communities and to promote ‘integration of campd H#DPs into urban areas’. This
puts in conflict two sets of competing rights; thght of the land owners to reclaim
their land and the right of the IDPs, forced orite tand in the first place, to remain
there if they so wish. In cases of this nature pensation to the landowners is a must,
although the Government appears to be doggy ab@iissue. The PRDP does not
either have provisions for protecting or assistiBg®s who may be evicted by the
landowner. The camp phase-out guidelines only ket IDPs remaining in former
camps may_‘be assisted to formalize their stayutinothe due process of layCamp
Phase out Guidelines for All Districts That HavePIlCamps” Office of the Prime

13



Associates Research Occasional Paper No.4, November 2008

Minister). What this means in reality is that lamehers and IDPs are left to negotiate
an arrangement on a case-by-case basis.

The National Policy for Internally displaced Perso(NPIDP), 2004 places the
responsibility of restoring land to the returnii@PIs (restitution) on local governments
without elaborating on the implementation mechasisnThe NPIDP requires local
governments to resettle and reintegrate the retgridPs by “acquiring or recovering
their land in accordance with the provisions of tlaed Act”. Where recovery of land
is not possible, local governments are requiredctguire land and allocate land to the
displaced families. No strategies for this process stated in the policy. In the
NPIDP, the level of local governments and the dmeagencies of local governments
are not specified. The local governments haveheeithe technical capacities nor
financial resources to undertake such enormous.taSke NPIDP also assumes that
IDPs would return to their places of origin andaes not make provisions for the IDPs
who may be forced to stay in camps for ever oréh@so may not opt to return to their
areas or origin.

The draft National Land Policy (NLP) upholds thghtis of IDPs under the principle of
enhanced equity and social justice in society. &k, it lacks in-depth analysis of
post-conflict land issues and proposes only ongtesiy in the entire document, i.e.
“resettle all internally displaced persons in thaieas of origin and guarantee their
security of tenure”. This fails to address the desire of those who prajer to remain
in camps or around the IDP camps which places bagethe years become urbanized
and offer opportunities, facilities and servicesicihmay not be readily available in
their places of origin.

2. Inadequacy of the Legal Framework

Limitations set by the la requiring spousal consent on all land transactamesnot
realistic or feasible and will face enormous pratden their practical implementation.
Consent to land transactions on its own is unlikelghange the highly differentiated
and multifaceted nature of land inequity for woneemender relations for that matter.

i. The consent clause offers women in legally acceptedriages some
protection, but it leaves out single or young woraad the majority of rural
women who are in co-habitation (socially toleratbdt not legally
accepted). Women in these unions consider thenseatvarried for all
intents and purpose. Other community members algard them as married
and they are the majority.

ii.  This protection is amenable to abuse; few womenread or write and the
law fails to take into account the power relationshomes in Uganda;
women especially in the rural areas lack knowleofge law and the rights
guaranteed; it fails to take into account the icmdee level of
understanding of legal mechanisms secure rightss lresumed that a

*in sections 39, 39A of the Land Act Cap 227
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woman in a home is informed and can make an inadkp#rdecision which
is a fallacy, either their will be coercive extiact of the consent or women
face the inevitable reality of being divorced, daeiie violence etc. The
majority of women are either illiterate, not in asgion, out of fear of
retaliation from their husbands, or simply not asvaaf such rights or
protection

In addition is the widespread ignorance of stajutaw on inheritance or succession
coupled with varied traditional practices is at toet of problems for widows, girl-
orphans, and children in general. Research shohaidin 2007, 49% of the cases
reported to the Administrator General's office dewmith issues of access to property
and the main complaints were children and widowsRF 2008). Very few people in
the rural setting know about statutory law on trerihution and administration of the
deceased’s property. For example only 7% of husb&ndw that in cases of intestacy,
the Administrator General decides on inheritancaiai$tratiori’.

The current Land Act does not sufficiently takeecaf post conflict land issues,
although section 41 provides for the establishneéret Land Fund, to be used among
other things to “resettle people who have beenamullandless by government action,
natural disasters or any other cause. But the lFamdl, since its establishment, has
lacked an appropriate administrative and institdlo framework, resources and
capacity. The Land Act and/or resettlement, whichild clearly specify who qualifies
to be compensated or resettled, and on what termdscanditions. The eligibility
criteria, assessment criteria, verification of mlaiand execution of claims need to be
sorted out. The 3 aspects of managing restitudimsh compensation that need to be
clarified are verification of claims, determinatiohcompensation/resettlement, and the
assignment of institutional responsibility.

CONCLUSION:

In Northern Uganda, which is largely under custom@nure the conflict has left

women alone as heads of households. Women withirousehold (as a wife or

daughter) may not have any ownership rights todaodly user rights. Therefore,

when the family breaks down (divorce, death, palygawomen lose even their access
to land. In land distributions, women, becauseheirtstatus as daughters, wives, or
widows may receive less land than the males infahely. The assumption is often

that these women will eventually marry and leave lmnd. It is clear that men and
women have different opportunities to gain accedarid. One of the effects of war has
been an expected increased numbers of female-héadseholds; this is not likely to

match land allocations on IDP return, which maytocare to favor men. In many

customary societies, women gain access to landughraheir husbands or male
relatives. In the face of raising value of land dadd scarcity women are facing a

40 Abby J. Sebina-Zziwa, 1995
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disproportionate decrease in access to land. Bhigkely to impact on profits and
benefits that will be derived from investments madkind sued by women.

Structurally, even in situations that are not asjug as post-conflict northern Uganda ,
women have higher labour demands on their prodeidtme, which is often offered
unpaid for in family tasks, domestic chorea anddchearing, programming their
intervention need specific conciseness to balanttiese additional reproductive roles
with the ascribed productive roles . The link bedwé1V/AIDS and property rights is
strongly mitigative in the sense that property tsgbndow a level of empowerment that
enables women to manage the effects of HIV/AID®eermlly access to health care
and nutrition. The degradation of social relatitvas occurred since camp life began;
this factor has increased vulnerability for evemyotimrough the fraying of social
networks and the former relations of dependencearaatiependence.

From the review it is clear that the root causesudherability that ultimately lead to
livelihood insecurity revolve around; land tenuredaproperty rights; land rights
administration and management; policy and legaméaork, re-establishing an
enduring property rights regime in land and biodsitg, requires addressing three
inter-related issues.

d) securing the essential ingredients of securityaarthinty of property rights;

e) identifying potential conflicts and addressing thantheir latent stage; and

f) establishing a robust and dynamic institutionabiagement that handles land

and biodiversity related transactions in a transpaand accountable manner
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