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New and Emerging Developments in Gender and the Law in China

Introduction to the Papers and Gender and Law Expert Group Consultation,
September 2009

Rangita de Silva de Alwis'

This report is a compilation of the papers presented by Chinese gender and the law experts on new
and emerging developments in gender-based law reform in China at a closed-door strategy
meeting at Wellesley College in September 2009. The Chinese gender and law experts have both
individually and collectively made a significant mark on China’s gender and law landscape. The
experts were asked to reflect on the new and emerging women and law developments in China in
their papers and presentations and assess the most urgent challenges facing women in China in the
21% Century; the strengths and weaknesses of those laws; what strategies worked and the
dynamics of legal and social change on behalf of women. Although categories overlap, the
papers examine, domestic violence, sexual harassment, gender based employment discrimination
and rural women’s access to land.

The burgeoning gender and law movement in China has undergone some major shifts and
strategies and their agendas reflect those changes. The experts call for change echo the changes in
the laws taking place in analogous areas in other countries and the equality framework that they
champion is one based on the international women’s rights agenda. The changes illustrated in this
volume of papers are the result of a heightened activism on the part of China’s women’s groups
and show case a comparative and cosmopolitan vision on their part. Fifteen years after the
watershed international Women’s Conference in Beijing, those efforts have now come of age
although not fully realized. Most of the presentations reference the historic moment of the
Beijing conference as the second wave of the feminist agenda in China. Catalyzed by the Beijing
conference in 1995, the women’s groups created alternative lawmaking models based on the
Beijing Platform of Action and the CEDAW.

It is a very exciting turning point in the history of women’s rights in China to reflect on the
changes in the last 15 years. It is also a time of great social change in the areas of migration, in
privatization of land, and in market place regulation. We also see that during this period the locus
has shifted to provincial level lawmaking. The developments taking place at the provincial level
are more exciting than the national law making efforts. These shifts generate new questions whose
answers are poised to alter the shape of women’s lives in China. Women lawyers have a
heightened role to play in tackling those issues raised by these developments.

Another hallmark of the new development in law and policy is that since the Beijing Conference,
Chinese women have developed new patterns of interaction with their counterparts in different
countries. Chinese women’s groups are now shaping the thinking of their peer groups around the
world and have added a new dimension to international feminist discourse.

! Katherine Zhao, former fulbright scholar in China was the rapporteur for the strategy meeting. She was assisted
by Maggie Tiernnan.



At the same time, Chinese women at the local level do not always see themselves as subjects of
rights nor does the state see it self always as the duty bearer to implement those rights. The
gender and law experts whose papers appear in this volume have taken enormous strides to create
a gender discourse and a rights based practice both in and outside courts.

The areas for examination in this volume of papers focus on new developments in: 1) domestic
violence; 2) gender-based employment discrimination; and 3) rural women’s access to land rights.
The expert group selected these rapidly emerging areas of inquiry based on their potential to “have
a breakthrough” in the Chinese legal system and effect broad ranging impact in China. The
presentations map and critique the current status of laws and anticipated developments in China in
the previously noted three areas. Chinese expert presentations were followed by comments from
U.S.-based experts. The second part of the strategy meeting focused on the development of a
Platform of Action as a call to action to address challenges and seize emerging opportunities in the
Chinese gender and law landscape.

Aims and Goals of the Consultation:

gender and law experts.

= To share strategies and deliberate with their peers in China, and international

law in China.

approaches in order to bring new perspectives and insights into existing problems.
= To draft a platform of action to address existing and emerging challenges.

= To provide a unique opportunity for reflection away from the everyday work of the China

comparative gender and law experts on urgent questions on new and emerging gender and

= To develop a repertoire of tools based on a cross-fertilization of different methodologies and

Chinese Experts:

1) Professor Guo Jianmei

Peace Prize.

2) Professor Guo Huimin

practitioner specializing in employment discrimination. She is Professor of the

Professor Guo Jianmei: Professor Guo Jianmei is the founding head the Center for women’s Law
Studies and Legal Services- the first and leading public interest law firm in China. Guo Jianmei was
chosen as one of the 1000 outstanding women in the world who were nominated for the 2005 Nobel

Professor Guo Huimin: Professor Guo Huimin is a leading anti- discrimination scholar and




Humanities at the Law School in Northwestern Polytechnical University and the Director of the
Center for Women's Rights and Development in Northwestern Polytechnical University.

3) Professor Zhu Xiaoging

Professor Zhu Xiaoqing: Professor Zhu Xiaoging is the Vice-Director of the Department of Public
International Law, Center for International Law Studies of Chinese Academy of Social Sciences
(CASS); Director, Center for Gender and Law Studies of Institute of Law, CASS.

4) Professor Xue Ninglan

Professor Xue Ninglan is Professor at Law Institute, Chinese Academy of Social
Sciences (CASS) and on expert on family law.

5) Professor Li Ao
Professor Li Ao: Professor Li Ao is professor of Law at Wuhan University School of Law and the
founder of pioneering courses on clinical legal education and gender and law..

6) Dean Lin Jianjun

Professor Lin Jinjuan: Professor Lin Jinjuan is the Dean of the Law College of China Women’s
University. She is a member of the Domestic Violence Task Force.

7) Professor Li Huiying
Professor Li Huiying is Professor of China Central Party School and member of the Wording
Committee of Women and Children, State Council of China.

8) Professor Liu Bohong

Professor Liu Bohong is a prominent gender scholar. She is a Senior Research Fellow and Deputy
Director of the Women’s Studies Institute of China and professor at Beijing Normal University
and China Women’s College.

9) Professor Xie Haiding

Professor Xie Haiding is Associate Professor of Institute of Law, Chinese Academy of Social Sciences

(CASS) and the Center for Gender and Law Studies, CASS.

10) Ms. Li Ying




Li Ying is a senior lawyer with Center for women’s Law Studies and Legal Services, the premier
women’s legal aid center in China. She has represented a large number of domestic violence victims
in groundbreaking cases.

11) Professor Ye Jingyi

Professor Ye Jingyi: Professor Ye Jingyi is a highly regarded Labor Law scholar. She is a
Professor of Law at Peking University Law School and Deputy Director and Research Fellow,
Institute of Labor Law and Social Security Law, Peking University.

12) Professor Liu Xiaonan
Professor Liu Xiaonan is the China University of Political Science and Law.

U.S.-Based Commentators and Resource Persons:
Moderator: Hon. Nancy Gertner

Ira Belkin Esq., Ford Foundation

Dr. Rangita de Silva de Alwis, Wellesley Centers for Women

Dr. Amy Gadsden, University of Pennsylvania Law School

Barbara S. Hamelburg Esq., Foley Hoag LLP

Professor Rosanna Hertz, Wellesley College

Professor Joan Kauffman, Harvard University and Brandeis University
Elizabeth Kristen Esq., Legal Aid Society - Employment Law Center
Titi Liu Esq., Asian Law Caucus

Professor Sally Merry, New York University

Professor Katharine Moon, Wellesley College

Robin L. Nielsen Esq., Rural Development Institute

Dr. Susan Roosevelt Weld, Georgetown University Law School

Diane Rosenfeld Esq., Harvard Law School

Dr. Nan Stein, Wellesley Centers for Women

Professor Lucie White, Harvard Law School

Professor Margaret Woo, Northeastern University School of Law

Format of the Report

The first part of this report discusses the presentations made by the Chinese experts and the
Platforms of Action they developed in three working groups. The second part includes the
papers that were submitted by the experts to the Wellesley Centers for Women, some of which are
in Chinese.



Since the main purpose of the report is to examine and compile the new gender and law
developments in China and to view these changes through the prism of the Chinese experts
scholarship and presentations, this report does not focus on the rich and analytical presentations
made by the U.S. based commentators at the China Gender and Law Consultation.

PART ONE

REPORT OF THE CONSULTATION AND INTRODUCTION TO THE
PAPERS PRESENTED

Domestic Violence
This panel consisted of:

Professor Lin Jinjuan: Professor Lin Jinjuan is the Dean of the Law College of China Women’s
University. She is a member of the Domestic Violence Task Force.

Li Ying: Li Ying is a senior lawyer with Center for women’s Law Studies and Legal Services, the

premier women’s legal aid center in China. She has represented a large number of domestic
violence victims in groundbreaking cases.

Professor Xue Ninglan: Professor Xue Ninglan is Professor at the Law Institute of
the Chinese Academy of Social Sciences (CASS) and she has been engaged in the
experts draft law on domestic violence.

The following is a report of their presentations:
The Evolution of Anti-Domestic Violence Advocacy and Practice in China

The 1995 Fourth World Women’s Conference was a watershed moment in China’s women’s rights
protection and a catalyst for innovative thinking and practice. It not only marked the beginning
of the journey for most women’s rights advocates in China, thereby planting the seeds of a
women’s movement, but it also helped name otherwise unnamed offences with a universal
vernacular that dotted the Chinese legal landscape.

The scholarship on domestic violence spans the 15 years since the Fourth World Conference on
Women to the present. The first wave of legislation included general protections for women’s
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rights enshrined in the Chinese Constitution and other laws including the Criminal Law, the Law
on the Protection of Women’s Rights and Interests, the Law on the Protection of the Minors, and
the Marriage Law. A flurry of legislative activity between 1995 and 2001 marked the second
wave of women’s rights protection, which was built on the values of CEDAW and the Beijing
Platform of Action. In 1996 and 2001, Hunan province enacted the earliest municipal and
provincial-level legislation on domestic violence in 1996 and 2001. This bottom-up approach
heralded a call to action that included the gradual institution of a domestic violence hotline and a
police reporting center. The year 2001 marked another turning point when the amended
Marriage Law mentioned domestic violence as a legitimate ground for divorce, making it the first
time domestic violence was recognized in national law. Although the law did not define domestic
violence clearly, the law allowed victims to request compensation if divorce was a result of
domestic violence. Issued at the end of 2001, the Supreme People’s Court’s judicial
interpretation of the Marriage Law included a definition of domestic violence as acts of violence
that limit women’s freedom and cause bodily or mental damage. Yet many scholars felt this
narrow definition of domestic violence unduly narrowed the scope of the issue. More recently
the 2005 amendment to the Law on the Protection of Women’s Rights and Interests acknowledged
that the government has responsibility to stop violence against women.

One of the most important narratives in present-day China is the pivotal role that NGOs and civil
society organizations play and continue to play in bringing domestic violence to the forefront.
Organizations such as the Center for Women’s Law Studies & Legal Services of Peking University
(also known as the Beijing Women’s Law Center), the Anti-Domestic Violence Network of China
Law Society, and Beijing Maple Women’s Psychological Counseling Center all had a critical role
in outlawing domestic violence and creating a cause of action for it. In another development, for
the first time in the four years that China has been reporting to CEDAW, the China Women’s
Research Institute invited 22 NGOs to appraise the government’s efforts in five women’s human
rights areas before the Committee’s review of China’s 5™ and 6™ country report in 2006.

New and Emerging Developments on Domestic Violence
The Supreme People’s Court Guide on Handling Cases of Domestic Violence and Marriage Cases

This Guide was drafted by the Applied Jurisprudence Institute of the Supreme People’s Court, the
Guide on Handling Cases of Domestic Violence in Marriage Cases (“Guide”) and was released in
March 2008. The Guide was originally piloted in nine basic courts.

Breakthrough Elements in the Guide:

The Guide not only establishes the principle of gender equality but also establishes it as the basis
for combating domestic violence. Drawing on international standards, it defines domestic
violence as physical, sexual, psychological, and economic control. In addition, one of the most
important elements of this Guide is the civil protection order. Chen Min, a leading domestic
violence advocate, described its introduction as “a small step in law theory, but a big step in
judicial practice.” The protection order is divided into an emergency or temporary order which



lasts for five days, and a longer term order that which lasts from three to six months and up to 12
months under certain circumstances.

New ground was also broken regarding the burden of proof. Under the Guide, the burden of proof
shifts to the alleged perpetrator once the victim has made a prima facie case of domestic violence.
Although China has yet to allow the admission of expert testimony, the Guide enables records
from government agencies and social organizations to be introduced as evidence in domestic
violence cases. This initiative helps to address the challenge of establishing evidence in domestic
violence cases by expanding the scope of the admissibility of evidence.

Equity in Property Allocation

The Guide further addresses compensation for victims of violence and property allocation. If the
victim is not working or is financially impoverished then the Guide stipulates the payment of
alimony, child support, and medical expenses. Another noteworthy element is the recognition
that the victim’s behavior does not justify a lower punishment in cases of domestic violence. In
terms of property, Article 55 mandates gender equality in its allocation and places value on
domestic work in order to avoid the impoverishment of women after a divorce.

Protecting the Child from Direct or Indirect Violence

The Guide, in a breakthrough regarding the protection of minors, mandates that the court can rule
the perpetrator unfit to raise children on the basis that the child might imitate his or her behavior
or may be direct or indirect victims of violence.

Progress and Challenges in the Application of the Guide

As of August 2009, courts have issued 12 protection orders nationwide, with Hunan province
Changsha city Yuelu district court issuing six of those orders.  In August 2008, Wuxi city, Jiangsu
province issued the first protection order prohibiting the perpetrator from beating or verbally
abusing the victim. Since then, the scope of the protection order has increased. One protection
orders prevents the perpetrator from entering within 200 meters of the victim and the victim’s
family. In another pioneering instance, Zhuhai city Xiaozhou district court issued a protection
order in May 2009 prohibiting the disposal of joint marital property. This case marked the first
properties-related protection order in China. In April 2009, Hunan Provincial People’s Court
issued new guidelines which expanded protection not just to victims seeking divorce but also to
those in marital disputes. These guidelines also stipulated protection for women who resort to
violence as a means of self defense.

In the year since the Guide’s release, certain flaws and gaps have surfaced. First, certain judges
have ruled that periodic instances of domestic violence do not constitute domestic violence.
Second, the Guide only applies to couples who are in the process of getting a divorce, who plan to
divorce, or have divorced within the past six months.  Thus victims who do not wish to divorce
cannot apply for protection orders. Third, though the attacker is barred from a 200 meter radius
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from the litigant, policemen will likely not be able to monitor the attacker. Similarly, the Guide
does not prohibit the perpetrator from entering within a 200 meter radius of the victim’s hospital
or place of work. Lastly, the Guide is operational only in a few courts in China, so that the
current challenge is to expand its use to other courts.

Several Opinions on Prevention and Prohibition from Domestic Violence formulated by
Governmental Departments and Organizations, including the Women’s Federation

Various government agencies formulated and released Several Opinions on Prevention and
Prohibition from Domestic Violence (hereinafter, the Opinions) in August 2008. The Opinions
brings to the forefront the role to be played by a multi-agency initiative in addressing domestic
violence. These agencies include the All China Women’s Federation, the Ministry of CPC
Publicity, the Supreme People’s Court, the Ministry of Public Security, the Ministry of Civil
Affairs, the Ministry of Justice, and the Ministry of Health.

Some provinces and cities have examined ways to concretely operationalize the Opinions. For
instance, Heilongjiang Provincial Women’s Federation and the Provincial Public Security Division
initiated judicial intervention stations in Daging city. This joint effort highlighted preemptive
action and involved the mediation of domestic violence disputes.

The Legislative Proposal of the Law on Prevention and Prohibition of Domestic Violence
(drafted by the Anti-Domestic Violence Network of China Law Society).

The Anti-Domestic Violence Network is one of the strongest networks of civil society advocates in
China, spanning 28 provinces and autonomous regions. Supported by the Ford Foundation, it
started in 2001 as a project-based initiative to examine possible intervention points with regards to
domestic violence. The network conducted a survey which revealed that above 90 percent of law
enforcement officials felt that there was a need for domestic violence legislation. In 2002, an
expert group headed by Professor Chen Mingxia was established to raise public awareness and to
draft a law to prevent and control domestic violence.

The network reviewed comparative law on domestic violence and asked Beijing area experts for
input in all areas of the law. One of the debated issues was whether violence covers not just
physical and sexual violence but also psychological violence. In a recently revised draft unveiled
in 2007, the definition of domestic violence was expanded to cover physical, psychological, sexual,
and economic violence in the spirit of CEDAW. The draft contains various breakthroughs
including the issuance of protection orders, an expanded definition of what constitutes a family
member, the revocation of a perpetrator’s custody of children, and a multi-agency response to
address domestic violence as an offense against the public. The protection order, for example,
may also include the payment of maintenance, alimony, and education fees for underage children,
medical treatment and psychological counseling fees for injuries caused by domestic violence, and
compensation for property. It comes in two forms: an emergency order that extends up to 15
days and a long-term order for 3-6 months or 12 months under special circumstances. The draft
law covers parties to a family, post-marriage, and in intimate partner relations. In fact, Dean Lin
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believes that intervention programs for intimate partners before marriage can reduce the incidence
of violence in the marriage.
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Experts Draft on Domestic Violence:

The work of the Anti-Domestic Violence Advocacy Network was first published in
2003, and has subsequently been modified several times. The draft law serves three
legislative purposes:

1) to prevent and prohibit domestic violence so as to prevent discord in the
family;

2) to protect family members, especially victims of domestic violence, and
underage children;

3) to promote equality in family relations and keep harmony and peace in
society. Harmony and peace in the family can be maintained not by ignoring
the problem but by preventing the violence.

The introduction of civil measures such as protective orders from outside has
been introduced as a form of preventing domestic violence.

The protection to underage persons is an important cornerstone of this law
because children are often directly or indirectly affected by domestic violence.
The perpetrator is barred from custody of under age victim of domestic
violence.

The draft law strengthens government authority to get involved in domestic
violence. Domestic violence is not just a family matter, but a matter for
government authorities both legal and administrative agencies.

This draft also emphasizes prevention of domestic violence through education,
NGO networks and through prevention agencies set up by the local
government.

Challenges Concerning the Draft Law

The need to expand the coverage of the law to include more categories of
people.

The question remains regarding the definition of domestic violence. Should it
be narrowly limited to a certain categories of offences?

Relationships are becoming complicated and no longer straightforward and are
not limited to marital arrangements. Therefore the coverage of the law must be
expanded to former marital relationships, romantic relationships and or living
together arrangements.

The draft law includes all forms of domestic violence and provides examples
of a wide range of violence. In particular, any behaviors that cause damage to
victim will be covered under this law.

Another provision that is being much debated is the concept of the protection
order. The idea of the protection order is that victims get protection before
violence takes place. However, public security personnel and court personnel
oppose this idea as they think that this will increase police costs.
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The ACWF and Seven Ministries Guiding Opinions on Prohibiting Domestic Violence

The Seven Ministries Guiding Opinions (“guiding opinions” or “opinions”) recognizes the
importance of integrating the prevention and prohibition of domestic violence into the
responsibilities of public security officials and establishes an office for domestic violence
complaints. The guiding opinions also stipulate case filing and other procedures for the
procuratorate. Additionally, the opinions charge health and civil affairs bureaus, and those areas
with the appropriate conditions, to have batterer intervention and counseling programs. Such an
initiative is important to help address the root causes of domestic violence.

The following questions were raised by the Chinese experts regarding the SPC Guide and guiding
opinions:

= The definition of domestic violence has been disputed and not yet finalized. Should the
definition be expanded?  If so, how?

= In addition, what are the different types of domestic violence? According to
international standards, there are four types: physical, psychological, sexual, and
economic control. The latter has come under attack by scholars.

= Nature and extent of protection orders: comparative law studies show that protection
orders are not just a measure used during divorce. As previously noted, the SPC Guide
is limited to divorce.

= Domestic violence and sexual harassment lawmaking bifurcate the advocacy field, which
results in tension in terms of resource allocation.

Some remaining challenges:

= The effectiveness of the Guide has been limited to a certain extent by misunderstandings
and issues with implementation by select pilot courts.

=  Women who do not wish to divorce but who face domestic violence do not have adequate
protections.

= Public security bureaus only get involved if there is physical violence rather than
problems with the distribution of property.

= After the release of the guiding opinions, Heilongjiang province initiated pilot sites
regarding community intervention programs. Women’s federations are now able to
conduct injury appraisals, which was once the exclusive domain of the public security
bureau. Justice bureaus have also allowed domestic violence victims to access legal aid.
While the guiding opinions are meaningful, they are still rather general and their
operability is not that strong.

= One third of the cases handled at the Beijing Law Center involve intimate partner
violence, which is not protected under current law. The hope is that future legislative
efforts will cover various types of violence such as sexual harassment, rape, abduction,
and human trafficking. While domestic violence has received a good amount of
attention in China, other forms of violence have not obtained adequate levels of
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awareness. When the public mentions gender violence, they tend to define it as domestic
violence against women. For example, International Violence Against Women Day,
which occurs annually on November 25, is observed as Anti-Domestic Violence Day. In
addition, the human rights action plan issued by Chinese government includes measures
on violence against women yet the language is to eliminate domestic violence against
women. Unfortunately, the media fuels this misperception.

Gender Awareness in Lawmaking in China

Professor Liu Bohong: Professor Liu Bohong is a prominent gender scholar. She is a Senior
Research Fellow and Deputy Director of the Women’s Studies Institute of China and professor
at Beijing Normal University and China Women’s College.

Professor Liu Bohong began her remark by congratulating the Gender and Law expert group
consultation in the choice of very relevant and urgent topics. In September 2009, the ACWF
organized a conference on the protection of women which focused on similar topics including the
enforcement of the 2008 to 2012 national plan against the trafficking of women and children.

Professor Liu Bohong debated the merits of focusing solely on a national law on domestic
violence or widening the focus to draft a law on violence against women. Although the spotlight in
China is clearly on domestic violence, this focus ignores some of the other pressing problems
concerning violence against women. Prof. Liu wondered whether Chinese experts should put their
weight behind a national law on domestic violence, which is feasible, or a violence against women
law that may be more complicated. Her consultation with senior officials at State Council
legislative affairs office impressed upon her that there may be opportunities for only one law
related to Chinese women.  Given this fact, she reflected on strategies to prioritize gender-based
lawmaking.

Professor Liu Bohong categorized the most severe forms of violence women face in China thus:

1. human trafficking: especially with the development of a market economy, the nature of
trafficking has changed from marriage trafficking to labor trafficking;
prostitution: violence against prostitutes has been overlooked because of its illegal nature;

3. sexual harassment in the workplace: sexual harassment is pervasive due to corruption and
the lack of employment opportunities. Sexual harassment usually starts from the moment
a woman looks for a job and spans her entire career;

4. community or society-based violence against women;

5. because of government corruption and other reasons, government officials take mistresses
as a way to control women;
sexual harassment and sexual violation of those in the service industry;
severe violence against women perpetrated by the media;

8. de facto violence against women through government policies, such as compulsive
measures against women in terms of population planning. Before 1995, involuntary
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sterilization led to rural women in particular to become disabled and unable to engage in
work. However, no one discussed this phenomenon because it was a government policy;

9. historical violence faced by women such as Chinese comfort women during WWII; and
domestic violence.

In Professor Liu Bohong’s opinion, the most severe forms of violence are those against women in
the service industry (sex for work) and violence against women by officials (sex for power), both
of which significantly decreases the status of women.

The Anti-Domestic Violence Network is one of the strongest networks of civil society stake
holders in China, spanning 28 provinces and autonomous regions. Supported by the Ford
Foundation, it started in 2001 as a project-based initiative to examine possible intervention points
with regards to domestic violence. The network conducted a survey which revealed that above 90
percent of law enforcement officials felt that there was a need for domestic violence legislation. In
2002, an expert group headed by Prof. Chen Mingxia was established to raise public awareness
and to draft a law to prevent and control domestic violence.

The Domestic Violence Network’s expert group reviewed comparative law on domestic violence
and asked Beijing area experts for input in all areas of the law. One of the debated issues was
whether violence covers not just physical and sexual violence but also psychological violence. In a
recently revised draft unveiled in 2007, the definition of domestic violence was expanded to cover
physical, psychological, sexual, and economic violence in the spirit of CEDAW. The draft
contains various breakthroughs including the issuance of protection orders, an expanded definition
of what constitutes a family member, the revocation of a perpetrator’s custody of children, and a
multi-agency response to address domestic violence as an offense against the public. The
protection order, for example, may also include the payment of maintenance, alimony, and
education fees for underage children, medical treatment and psychological counseling fees for
injuries caused by domestic violence, and compensation for property. It comes in two forms: an
emergency order that extends up to 15 days and a long-term order for 3-6 months or 12 months
under special circumstances. The draft law covers parties to a family, post-marriage, and in
intimate partner relations. In fact, Dean Li believes that intervention programs for intimate
partners before marriage can reduce the incidence of violence in the marriage.

PART TWO

GENDER-BASED EMPLOYMENT DISCIRMINATION

Professor Guo Huimin: Professor Guo Huimin is a leading anti- discrimination scholar and
practitioner specializing in employment discrimination. She is Professor of the Humanities at the
Law School in Northwestern Polytechnical University and the Director of the Center for Women's
Rights and Development in Northwestern Polytechnical University.

Discrimination in advertisement and occupation segregation, focus on body image,
discrimination in care-giving responsibilities and gender-based retirement discrimination
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In her paper and subsequent presentation, Professor Guo Huimin highlighted discrimination in
recruitment and advertisement.  An advertisement she cited aptly captures the heart of the
problem: “The company plans to recruit 10 programmers. Requirements are as follows: no gender
limitation; healthy resident with an ID card of this city; under 30; male should be of bachelor’s
degree or above while female should be of master’s degree or above.” Women are clearly held to
higher standards than men. As a result, only 6.4 percent of working females are in technology
and administration positions around the nation while the number of men is 10.9 percent. Instead,
over 79 percent of females are in blue collar work.

Professor Guo Huimin argued that gender-based occupation segregation forces a majority of
women to engage in low-wage work in China. Women comprise 40 percent of the workforce but
they mainly concentrate in the bottom tier. According to the program “Gender Differences
among Workers from Rural Areas in City Labor Markets,” women's human capital stock,
including their work experience, educational level, and health condition, is comparatively
significantly lower. Occupational segregation caused by gender discrimination is nearly 78
percent in labor markets. As a result, most women are engaged in low-income, low-skilled, low
stability, and low-status jobs. Occupational segregation has an especially disproportionate
impact on migrant women. In 2006, women accounted for approximately 36 percent or about
47.47 million people of the 132 million employed rural workers. However, female migrant
workers face multiple employment barriers.  First, as “rural people,” they experience urban social
exclusion, and second, as women, they experience gender discrimination.

Other issues that particularly affect and disadvantage women include expectations regarding body
image, family responsibility, and early retirement. Body image plays a major role in the hiring of
female employees in certain sectors. To comply with gender bias in the workplace, many women
applicants undergo plastic surgery in order to aspire to the expected ideals of beauty. Family
responsibility discrimination is often a double-edged sword. Workplaces privilege male
employees because they consider women to be the primary caregivers of children and the family,
furthering limiting women from equal workplace responsibilities. Yet when women are absent
from the workforce and also unable to inform public policies, it is not only women who are
disadvantaged but society at large.  Early retirement policies exemplify legal regulations that
restrict female advancement and society’s access to needed expertise. The media has reported a
series of early retirement cases in recent years. In July 2007, for example, approximately 200
female healthcare staff members who worked in professional or technical positions in Tangshan
were forced to retire at 50. In Zhejiang province, a majority of the teachers, doctors, anesthetists,
engineers, accountants, journalists and senior editors were also compelled to retire at 50. The
women alleged that the employers completed their retirement procedures and illegally altered their
professional titles in order to allocate them a reduced pension. In Northwest University at Xi’an,
many female “contract cadres” whose jobs were teacher and doctors were forced to retire at 50
because their original status was workers. Healthcare professionals, mostly doctors, pharmacists,
senior nurses, and accountants, working at a Shanghai district hospital were also forced to retire at
50. Although these cases have been taken to court, no petitioner has currently won a case in
either arbitration commission or in the courtroom. Lastly, the disconnect between the plethora of
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legislation that address gender-based workplace discrimination and the lack of effective
implementation policies represents a particularly challenging issue.

Analysis of Legislation

The Law on the Protection of Women’s Rights and Interests enshrines the basic state policy of
gender equality and the prohibition of gender discrimination but lacks a definition of
gender-based employment discrimination and sexual harassment. However, local regulations
from Shaanxi and Guangdong province, among other locales, have gone a long way in passing
new implementing measures on gender discrimination and sexual harassment.

The recent Employment Promotion Law, which came into force in 2008, guarantees gender
equality in recruitment and employment standards and provides, for the first time, a cause of
action for gender discriminatory employment practices. Yet the law still considers certain
categories of employment as unsuitable for women, which risks stereotyping and segregating
women into low-paying career options.

Some new policies, though gender neutral and progressive, have had a disproportionately
negative impact on women. For example, the All-China Trade Federation’s recent issuance of
“Specific Suggestions on the Collective Contract to Protect Female Workers’ Rights and
Interests” calls upon all trade unions in China to sign collective contracts with enterprises and/or
employers. However, as a result, a large number of female temporary workers were dismissed.

Experts Draft of Anti-Discrimination in Employment Law

The draft law sets forth the definition, applicable scope, anti-employment discrimination measures,
and the enforcement agency. For example, all levels of people's governments and social
organizations are responsible for supervising employment discrimination matters in the areas it
exercises administrative power. In addition, discrimination against social status is prohibited,
including discrimination against farm workers, regional discrimination, and household registration
discrimination. The law prohibits discrimination based on sex, disability, health, nationality,
appearance, and age. A cause of action and remedies are important cornerstones of this law as
well as the establishment of an Equal Employment Opportunity Commission that will have
quasi-judicial powers.

In her final analysis, Prof. Guo Huimin argued that there was no clear definition of gender-based
employment discrimination in China or clarity in identifying such discrimination. ~She observed
that discrimination against women comes in multiple forms and is not just based on gender but can
also be tied to a disability or residential status along urban or rural lines. As such, some applicants
suffer from multiple forms of discrimination. A remaining question is whether the U.S. standard of
formal discrimination or the international standard of formal and substantive discrimination will
take precedence in China.

Professor Guo Huimin highlighted some of the problems in contemporary China regarding gender
discrimination:
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Many Chinese women obtain employment through their husbands, especially military
officials or those in urban areas. This situation results in women following their
husbands’ employment, and is especially problematic when their husband loses his job or
is transferred.

Of the advertisements studied, over half are gender specific or elaborate different
standards for male and female. In many cases there is no understanding of gender
discrimination on the part of the employer. Neither does the advertising company show
any sensitivity to gender.

There is a correlation between a female applicant’s physical appearance and her
employment opportunities. The employer may also place implicit or explicit restrictions
regarding marriage or pregnancy status. In response, women tend to expedite marriage
and pregnancy before seeking employment.

Gender segregation in employment results in women selecting majors in college that
reinforce these stereotypes, which in turn results in ghettoizing women to certain
low-status and low paying jobs.

The glass ceiling: once women get to a certain level, it is hard for them to move up. On
the other hand, there are cases where women tend to resort to sexual favors or a good
family background to smash the glass ceiling.

Marriage and pregnancy: Before the opening of the markets, the government bore the
cost of pregnancy. The cost of pregnancy is often another reason why companies prefer to
hire men.

Childcare and family leave: Before China’s advent to a market driven economy, the
government took care of children. Women are now being disadvantaged because of their
care-giving responsibilities. This makes it doubly important for both men and women to
share care-giving responsibilities through workplace policies. A model policy that can be
replicated is a pilot program in Xi’an that allows both female and male to access half a
month of family leave.

Temporary workers, or those whose employment is tied to their husband’s employment,
lack adequate protection. Of the latter, if the husband leaves or loses his job then the
woman is left unprotected or their job is taken away as well. For example, when
husbands who are laid off from state-owned enterprises, their wives have to become
domestic workers in the informal sector.

Retirement is a form of systematic discrimination because the law stipulates different
retirement ages based on gender. However, some women and men are of the opinion that
this difference is a special protection for women.

Although sexual harassment is included in the LPWRI, it is not part of the Labor Contract
Law so the employer avoids liability in cases of sexual harassment.

There is no cause of action under the Labor Contract Law, which means that a person
whose rights have been violated cannot sue under this law. Thus, a significant gap exists
between the law on the books and the law in action.

Professor Guo Jianmei and Professor Guo Huimin are working on promoting local
government provisions on the management of domestic workers. But there is a disconnect
between the aims of the government, which is to manage domestic workers, and the
objective of the women’s groups, which seeks to protect their rights.
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= Gender issues can be more effectively addressed at the provincial level, as women’s
groups have been more successful in including strong anti-discrimination policies based
on international standards into provincial legislation.

Employment in the Informal Sector and Female Workers in China

Professor Ye Jingyi: Professor Ye Jingyi is a highly regarded Labor Law scholar. She is a
Professor of Law at Peking University Law School and Deputy Director and Research Fellow,
Institute of Labor Law and Social Security Law, Peking University.

Professor Ye Jingyi discussed that China was yet to adopt a universally accepted definition of the
informal sector and most researchers use the definition provided by ILO. There is some ambiguity
in China as the official literature uses the term flexible employment. Small to medium enterprises,
community-based centers, household-based production, small venders, and those self-employed
usually constitute those in the informal sector.

Professor Ye Jingyo questioned why there has there been such growth in the informal sector since
the start of reform in China in 1978. Due to globalization and competition, many China-based
enterprises have adopted various measures to lower labor costs such as using seasonal laborers. In
order to increase efficiency they have laid off many workers. These workers have had trouble
finding employment so they may resort to temporary work or other types of informal sector work.

The informal sector continues to play a role in the development of China’s economy. A 2007
Fudan University report noted that 130 million people constituted informal workers in China,
accounting for 40 percent of the urban labor force and 35 percent of GDP. Migrant workers
comprised the majority of informal workers, followed by laid-off workers. Many of those in the
informal sector are in the service industry, although migrant workers are also highly concentrated
in the construction and manufacturing industries. For example, migrant workers encompass over
80 percent of workers in the construction industry.  Statistics from a study in Wuhan city shows
that 86.3 percent of those jobless were laid off from state-owned enterprises. Only 20 percent of
workers were able to find re-employment with large companies or state-owned enterprises.

Although in terms of numbers of students in higher education, China has surpassed Russia, India,
and the United States, only 70 percent of graduates were able to find employment from 2005 to
2007. In order to improve employment figures, universities would sometimes create fake
positions. In 2009, only 68 percent of the 6.5 million college graduates found jobs, including
fake positions.  Since graduates wish to work in major cities such as Beijing or Shanghai, they
would rather accept informal jobs in these cities than move elsewhere.

Women Informal Workers

Among college graduates, women face more difficulty securing employment. More than 80
percent indicate experiencing discrimination during the recruiting process. In terms of total
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numbers, there are more women than men in the informal sector and among those unemployed.
The All China Women’s Federation figures indicate that almost 63 percent of women overall and
over 50 percent of female migrant workers are in some kind of informal employment, compared
with 40 percent of men. Even within the informal sector, men and women assume very different
jobs.  Women are in service sectors such as retail, food service, and farming, whereas men are in
the construction, transportation, and power plant industries. Within the same industry, such as
the food services, men tend to be chefs, whereas women tend to be in assistant positions.

Gendered income gaps exist due to segregation within industries and among different types of
employment. According to ACWF figures, the average annual salary of women is 63 percent of
men’s within the informal sector. Benefits such as social security is also less for women than for
men, with migrant workers receiving limited insurance. For example, only eight percent of
migrant workers have insurance for pregnancy and childcare. Women are thus the weakest of the
weak among vulnerable groups in the informal sector. While the government has been issuing
policies that have been effective to a certain extent, challenges remain. Current laws concerning
wages, social security, and other issues, for instance, are not systematically enforced and do not
apply to those in the informal sector, resulting in the lack of protection for those workers.

Sexual Harassment in the Workplace

Professor Xue Ninglan: Professor Xue Ninglan is Professor of law at the Chinese
Academy of Social Sciences and is an expert on family law.

With regards to anti-sexual harassment lawmaking, Professor Xue Ninglan argues that the LPWRI
for the first time prohibits sexual harassment yet contains unenforceable provisions. The law
also does not provide a legal basis for judicial remedies. She calls for an understanding of sexual
harassment as an abuse of power by the powerful against the powerless.

Two landmark cases in Beijing and Wuhan involved women bringing suits against their employers.
Through these two cases, sexual harassment gained the spotlight in China and helped to push the
inclusion of sexual harassment in the 2005 amendments to the LWPRI.  Scholars commented
that its inclusion was a small step for law making but a major step for society. Professor Xue
observed it was a “small step” because the provisions relating to sexual harassment provide very
little scope for judges to handle such cases in reality. Yet 28 different provinces have revised
their LWPRI implementing measures since 2005 to prohibit sexual harassment.

The CASS Gender and Law Research Institute has been conducting research related to combating
sexual harassment in the workplace. The first part of their research involves qualitative research
on a national scale whereas the second part focuses on drafting a sexual harassment law. One of
their findings concerns the role and identity of the victim and offender: deeply held views in China
continue to place blame on the victim. Many third parties assume that for sexual harassment to
take place, the victim has to at least implicitly give consent. Thus the conception is that for
sexual harassment to stop, women have to clearly say no.  In CASS’s view women’s reaction to
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stand up and say no is important but isn’t a sufficient resolution of the problem. Professor Xue
argues that the unequal power relationship is often the main cause of sexual harassment.

Some challenges in proving sexual harassment:

= Employers largely lack preventive measures to deter sexual harassment. Many
employers in handling sexual harassment lack awareness regarding protecting women’s
rights; instead they would either ignore or downplay the woman’s complaint.

= A common attitude is that employers think it is something between two individual
employees and not something pertaining to the company in general.

= Society applies a double standard to men and women. Since the LWPRI was amended
in 2005, the official media outlets now frame sexual harassment as a violation of women’s
rights.  However when women experience sexual harassment, they would endure the
treatment rather than face the social stigma associated with publicly admitting sexual
harassment. Some women even blame themselves.

= It is hard for the victim to have evidence of sexual harassment admitted in court. Thus
many cases are decided against the plaintiff. Judges may also show bias in their rulings.

= The amount of legal relief that victims can receive is also limited and mainly restricted to
civil measures such as apologizing or paying a small amount of compensation. Very few
employers have been penalized for sexual harassment.

The legal framework

In 2007 and 2008, CASS submitted an experts’ draft to the National People’s Congress (NPC)
regarding guidelines and measures that courts can adopt in sexual harassment cases. Although
there is a need for a judicial interpretation on sexual harassment, it is also important to include
preventative measures on sexual harassment into the tort law drafting process. Through ACWF,
the Chinese Academy of Social Sciences (CASS) has submitted written suggestions to the NPC
legislative office in August 2009. Their suggestions include compensation for psychological
damage. With regard to the role of employers, if the sexual harassment occurs due to the
employer’s neglect of duty, the employer should be held liable.

In February 2009, the Maple Women’s Psychological Center submitted draft legislation on
anti-sexual harassment.  Another major initiative was the Beijing University Center for Women’s
Legal Services and Research on Women to promote an internal guideline for companies on sexual
harassment; this is a fundamental step. Prevention is more important than efforts after the fact.
Litigation on Sexual Harassment

Professor Guo Jianmei: She is the founding head of the Beijing University Center for Legal
Services and Research on Women. She is a pioneering women’s legal services lawyer and a

preeminent women’s rights advocate.

Sexual harassment has been a topic under discussion since the 1990s, yet it only started to capture
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the public’s attention in 2001. According to legal scholars, sexual harassment is one of the ten
most debated legal topics in China today. In terms of cases, the first sexual harassment case
was litigated in 2001 and 19 national cases have followed since. Of these 19, ten cases resulted
in a victory and one case was withdrawn. These cases are grouped into two time periods from
2001 to 2004. The first sexual harassment case that won occurred in 2002; from 2001 to 2003,
there have been about ten sexual harassment cases.  After sexual harassment was added to the
amended LPWRI in 2005, there have been approximately eight cases. The Wen Jing case in
Chongging had a significant impact on society even though it lost in court. Professor Guo Jianmei
argued that this was unfortunate because there was clear evidence in the form of 19 text messages
in this case. It also heard after the LWPRI and several local implementing measures on sexual
harassment had been implemented.

Prof. Guo Jianmei noted that these suits face challenges in classifying sexual harassment and
establishing evidence. The cases that won in courts used provisions regarding civil law
violations of individual dignity or reputation instead of citing the sexual harassment clause in the
LWPRI. However, it is important to seize the opportunity to use sexual harassment as the cause
of action in order to develop a milestone case. In a case in Xi’an city, the province had just
passed implementing measures so Prof. Guo relayed to the judge that this could be the first case in
which LWPRI could be used as a legal basis. The judge did use LWPRI as the legal basis but did
not acknowledge sexual harassment, which points to the lack of judicial awareness and sensitivity
to this issue. In another development, Professor Guo has been working on developing Internal
Sexual Harassment Guidelines for Companies. So far, three companies have agreed to draft
internal guidelines to prevent sexual harassment.

The New Expert’s Anti-Discrimination Law Draft

Professor Liu Xiaonan
Professor Liu Xiaonan represented Professor Cai at the conference

Some Elements of the Draft Law

The China University of Political Science and Law drafted an anti-discrimination law in response
to limitations in the current law. Although the Constitution and other current laws guarantee
equal rights for all citizens, their scope is too narrow. Important categories have not been
incorporated, including bias based on physical appearance or residence/hukou (household
registration). Current Chinese law prohibits discrimination based on gender, physical disability,
and other categories but its coverage remains narrow and does not follow the spirit of the
regulations of the International Labour Organization (ILO). For example, it does not cover
religious belief or age. Circumstances that are specific to China, such as household registration
or physical appearance discrimination, also need the protection of the law. Professor Liu
Xiaonan further argued that existing laws are principle-based and lack actionable measures. The
law prohibits discrimination based on gender and disability but there is no system in place
whereby victims can easily file complaints, bring criminal suits, or a suit against private
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enterprises.

Mainstreaming Anti-Discrimination Law into the Law School Curriculum and
Clinical Programs

Professor Li Ao: Professor Li Ao is Professor of Law at Wuhan University School of Law and
the founder of pioneering courses on clinical legal education.

Female vs. Male students

Schools are often the incubators for gender-based discrimination in law school. Female
undergraduate students are considered desirable whereas master’s students are seen as lacking in
suitors. When interviewing prospective students, some Ph.D. advisors require female students to
be married or have a boyfriend. This is because many female graduate students generally spend
their first summer vacation beautifying themselves and second summer husband- hunting. Male
graduate students, on the other hand, use the first summer to complete an internship and the
second summer job hunting.

How to incorporate gender-based discrimination awareness into the law school curriculum?

Professor Li Ao discussed the four related courses that she has developed. They include: (1)
gender and women’s development: an elective that is open to all students and a joint class taught
by faculty interested in gender issues. (2) gender and law, which is an elective open to all students
and the first such class in China. (3) undergraduate law class as a clinical legal education--the first
legal clinic focused on combating gender discrimination (raise awareness about this topic through
handling cases) and the second is focused on mediation on gender equality. This involves
collaborating with the local court to have students handle mediation, with the objective to
incorporate gender equality into the mediation process. (4) anti-discrimination litigation classes in
law school. This course utilizes moot courts as a way of analyzing gender discrimination by
retrying actual cases handled in legal clinics and inviting judges that presided on the case to
provide commentary. The moot court session is open to all students and psychologists and
sociologists are asked to participate.

A way of retaining male students’ interests in the class is to include topics on discrimination
against men. Another methodology is to use games, videos, and other entertaining yet
educational mediums to spread information. Prof. Li also at every opportunity related the cases
to the student’s own lives and experiences. Her teaching materials are now being distributed to
other campuses in China.

Mainstreaming Gender and the Law into the Legal Curriculum
Professor Li Ao, who introduced seminal courses on gender and the law in China in 2007, writes

that “gender mainstreaming can only be realized by the incorporation of gender issues into policy
and policymaking, and the incorporation of gender into education in turn helps ensure
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its incorporation into policy and policymaking. Only by the achievement of gender mainstreaming
in education can the next generation further develop conceptions of gender and a more acute
awareness of questions of gender equality.”

Her course on “Gender and Women's Development” covered issues concerning women’s political
participation, women's rights protection, women's employment, anti-gender discrimination and the
women's movement. The course elicited a powerful response from the undergraduate student body
drawn from different courses and was considered to be among the best-received open electives at
Wuhan University.

Professor Li Ao's clinical courses have been merged with her “Gender and Law” class materials
and strategies in order to develop a specialized clinic on anti-gender discrimination. Clinic
students successfully handled cases involving the “socialization of housework, gender loopholes
in administrative enforcement, residence rights for a married woman who lost her father; sexual
harassment; domestic violence; and employment discrimination.” Through the clinics, students
became deeply aware of the way gender informs legislation, law enforcement, the judicial system,
and legal practice.

Moot courts served as incubators for discussions on gender discrimination in the workplace and
training for litigation strategies. In this way, the moot courses, clinics, and courses provided the
dialectical interplay between theory and practice on gender and law for students and participating
judges and lawyers.

Part Three

Rural Women's Access to Land Tenure Rights

Professor Guo Jianmei: Professor Guo Jianmei is the founding head the Center for women’s Law
Studies and Legal Services- the first and leading public interest law firm in China. Guo Jianmei
was chosen as one of the 1000 outstanding women in the world who were nominated for the 2005
Nobel Peace Prize.

Her paper and discussion focus on the groundbreaking work done by the Peking University
Women's Law Studies & Legal Aid Center on rural women’s access to land. Most of the new cases
in this area have been spearheaded by Professor Guo Jian Mei.

Professor Guo Jianmei argues that the denial of land rights and interests had a
“profound impact on rural women,” especially as the survival of women and their
families often depend on their access to land. For her Center, this is one of the most
important yet most difficult issues they have confronted in the last decade.

Since 2004, the Center has represented 61 cases selected from more than 2,300 applications for
legal aid, involving 1,650 people in 19 provinces, municipalities, and autonomous regions.
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Among the litigated cases, eight cases resulted in a favorable decision that helped rural women
recover economic losses worth 13.2 million yuan. Twenty three of these cases have yet to be
adjudicated. While representing legal cases, the Center also conducted investigations in four
provinces, namely, Yunnan, Zhejiang, Hebei, and Hunan.

Problems related to rural women’s land rights in part concern the right to contract land for
married-out, divorced and widowed women; women’s right to receive economic proceedings of
rural collective economic organizations, and women’s right to the compensations from land
appropriations. Meanwhile, such restrictions and deprivation assume various complex
characteristics which are discussed below.

Patriarchal Norms

Infringement of women’s land rights can be categorized under five points:

= Women lose their land because of marriage.

= Women lose land because of changes in marital status, including widowhood,
divorce, and remarriage.

= Women lose land during its appropriation, which is an especially serious issue
in suburban areas surrounding cities.

= Unmarried women receive no land or less land.

= Men sometimes move their household registration to a wife’s place after
marriage. Although this appears to be an infringement on rights of men, but it
has a significant impact on women as well.

When women move to a village or city for marriage, their contracted land is often forcefully
seized by the village committee even when they do not receive land from their husband’s village.
Rural women also lose their land when they divorce, remarry, or become a widow. Village
committees tend to revoke these women’s household registrations through coercive measures,
including under the guise of “village rules and customs,” and ask them to transfer their household
registration to their parents’ residence. Women are also deprived of their right to compensation for
land appropriation and their land contracting rights.  Single women often have no access to land,
and in anticipation of marriage, many village committees make them ineligible to receive land.
Even when men move to their wives villages they are deprived of their land rights. This affects
both men and women.

Impediments to Women’s Land Rights Protection

Of the 61 cases on land rights, rights protection litigation has faced various
impediments. The courts in most of these localities dismiss such cases because local
governments privilege social harmony over women’s rights. Secondly, traditional

customs and mindsets at the grassroots take precedence over gender equity.

Professor Guo Jianmei also argues that the high degree of autonomy enjoyed by the villagers’
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organizations allows for arbitrary decision making by village committees. While the Organic
Law on Village Committees provides that “village rules and agreements” shall not run counter to
state laws and policies, the village organizations often deprive women of their rights. In addition,
farmers’ dependence on land, shortage of land due to population explosion, and traditional
mindsets that conceptualize a married daughter as “used water” further exacerbate gender
inequalities.

= Officials at the local level are passive about the infringement of women’s
rights and either ignore violations or don’t take action.

= Gaps and flaws in the legislation affect women’s rights protection. The laws
are vague and inoperable and therefore impossible to use. For example,
although the Land Contract Law provides for equal access to land, there is no
provision on procedures for redress when inequality occurs.

= The legal language is not gender specific and women’s status is unspecified.

Gender Bias in Traditional Ways of Thinking:

= Most villagers, including women, assume that when a woman marries she is
no longer part of the village.

= At a particular court session, the courtroom was filled with many villagers
with the men shouting “Land is for men only. It shouldn’t be for any
woman.” Lawyers at Guo Jianmei’s center further recalled, “People were
yelling, ‘we don’t care where you come from, if you come from Beijing, you
don’t scare us.” We had to be rescued and given a police escort.”

= The land is equivalent to their lifetime savings and earnings.

= Local officials accept unequal land distribution as the norm. Incompetence of
local judges is another challenge to women’s rights protection.

The Beijing University Women’s Center Action Plan

e Litigation itself cannot solve issues with complex historical, cultural, and
economic roots.

e Public interest litigation can help mobilize a social movement and address
some of the land-related problems.

Using Litigation

Professor Guo Jianmei writes that: “land right protection for rural women is the best battlefield to
practice public interest litigation, for it is of great significance and worth our effort to make
experiment and breakthrough. Public interest litigation is not only about litigation itself, but also a

systematic project integrating comprehensive methods and strategies.”

Legal reform through a bottom-up approach is a model that Professor Guo Jianmei recommends.
Although the Article 4 of the Organic Law of Village’s Committees calls for township
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governments to supervise “village rules and agreements,” the governments tend to ignore such
duties. However, Article 63 (b) of Property Law issued in 2007 was adopted due to the advocacy
of Guo Jianmei’s Center. It notes: “Where the legitimate rights and interests of any member of
the collective are infringed upon by any decision made by a collective economic organization,
villagers committee or the principle thereof, such member may require the people’s court to cancel
the decision.” This article is the entry point for judicial review of “village rules and customs” and
provides remedies for female victims. However, the supervisory functions of certain
governmental departments have yet to be determined. A litigation project to initiate judicial review
is being planned.

Professor Li Huiying is Professor of China Central Party School and member of the Wording
Committee of Women and Children, State Council of China.

Professor Li Huiying brings an alternative and complementary perspective to bear on the process
of women’s equal access to land addressed by Professor Guo Jianmei.  She makes a call to action
to revise the patriarchal culture that mandates that a woman traditionally join the husband’s village.
Instead, she proposes that the man join his wife’s village after marriage and enjoy equal rights as a
man. She cites examples of this practice in localties such as Yidu city in Hubei, Dingzhou County
in Hebei, and Lueyang county in Shaanxi. This paradigm change represents a new equality
between men and women. However, this new model has yet to capture the imagination of village
communities and patriarchal customs still dominate. Yancheng city of Henan Province, for
example, distributed land to men but not to women in 2005. Professor Li argues that many
administrative officials do not question the traditional practice of a woman marrying into a
husband’s village.  As a result, over twenty thousand married women in Nanhai district, Foshan
city, Guangdong province had their land rights and interests violated.

Women in Zhoushan village, on the other hand, have played a pivotal role in the revision of their
village rules and village conventions. As a result, the revised village rules and village conventions
of Zhoushan village have incorporated significant breakthroughs that include a greater role for
women in participation in community affairs. These rules call for a 50 percent quota for women
in the Chinese Communist Party, women elected as villager representatives to be not less than 50
percent, and women elected as members of the two village committees, villager team leader, and
other villager organizations to be not less than one third of the representatives, and general support
and encouragement of women’s participation in political affairs. Another major advancement in
the law is the provision on promoting the reform of marriage and residence practices and breaking
the traditional paradigm that a woman shall “live with her husband’s family” after marriage.
Moreover, “children in a household purely with female members or with both sons and daughters
enjoy marriage freedom, they may stay in their hometown village or join their wives’/husbands’
villages at their own discretion, in both situations they are entitled to treatment offered to local
villagers.” The law also equalizes the treatment of women and men who are forced to move back
to the village of their birth due to changes in their marital status. Moreover, the law calls for
village committees to provide appropriate support to all marriages whether the hushand joins the
wife’s village or vice versa. Professor Li Huiying argues that “after revision of village rules and
village conventions, various associations have been successively established in experimental
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villages to promote the building of new civilized habits and customs, which have effectively
dissolved the difficult problem of women’s land rights.”

Professor Li Huiying makes a powerful connection between son preference and
women’s unequal access to land. She argues that behind the preference for sons are
“ two ultimate causes, one being the thought that a son can support their parents when
they are old, and the other being degrading a daughter’s value while improving a
son’s value in the family through women’s joining their husbands’ families after
marriage, keeping the father’s name as a family name and following paternal lines,
which is reflected in three ways, namely family culture, village culture including
distribution of collective resources, and folk culture.” The issue of land is connected
to the selection of the gender of unborn babies and sex selective abortion.  Currently,
the sex imbalance among the newborn population has reached unacceptable
proportions in China and is the highest imbalanced ratio in the world.

Preference for male infants and the correlative high imbalance between genders is
shaped by the fact that once women get married a disproportionate number do not
remain in the village and are thus unable to take care of elderly parents. In 2007 and
2008, major research was conducted in two provinces on people’s marriage
preference patterns. According to the research, most villages assumed that when
women marry they have to leave and some villages even issue deadlines.

She therefore makes an urgent appeal for revision of village rules and conventions not only as an

effective way to correct sex imbalance at birth, but also to solve problems concerning women’s
land rights and interests.
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Li Huiying makes the following creative recommendations to address women’s
unequal access to land:

Some government agencies have started to take action, in part due to a small number
of victimized married-out women who have aired their grievances in Beijing. For
many women, land is their livelihood: it is the only thing they have. We see this in
the suburbs of Nanjing, a city in Southwest China, where women have chosen to stay
in their home villages after marriage. In another part of China, 200,000 women and
children decided to remain in their original villages.

Last year, the Guangdong provincial government designated nine areas that were
particularly troublesome and asked local governments to take action. In one district,
the government resolved over 95 percent of claims and has promised that the
remaining five percent will be completed this year. Local governments resolved
these claims by dispatching over 30 small working groups to proactively prevent
problems.

Li Huiying states: “In this complicated and high stakes game, women themselves have
to become powerful interest groups.” In order to solve the problem of women’s lack
of rights to the land, it is important to address the issue of patrilocal migration upon
marriage and consider ways in which both genders can have an equal right to decide
their residence.

In terms of villages governed by residents’ law or regulations, it is important to
include a provision on gender equality. However, trying to add language into law is
not easy because most people think women should leave the village upon marriage.
Thus, training programs conducted for officials frame the issue as one concerned with
caring for the elderly. Given that many sons don’t provide care for the elderly,
daughters should have the opportunity to support their parents. When the issue is
seen in this way, village officials are more willing to accept a change in the rules
regarding women’s residence.

Li Huiying echoes the need for a social movement to support legal changes. Even
when laws change, unless a social movement mobilizes new thinking and trends,
those new laws will not have any effect. It is important to introduce new ideas in a
way that resonates with the villagers, and they feel comfortable about adopting such
ideas. One of the most effective ways was to organize a mock court performed by and
for farmers and the elderly.

Conclusion

The final two presentations of the Consultation examined cross cutting issues. The
first brief comments by Professor Zhu Xiaoging of CASS focused briefly on the
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importance of gender mainstreaming in china and the steps taken to address gender
bias in the legal profession. The second set of comments by Professor Xie Haiding
once again from CASS examined an alternative point of view on gender studies: the
need for greater male participation.

Professor Zhu Xiaoqing spoke very briefly about gender mainstreaming work

developed at the gender and the law institute at CASS. Two important areas in which
mainstreaming is taking place is in legislative drafting and in research on gender bias
in the legal profession and the courts. She quoted Lenin to argue that practice without
theory is blind and directionless. Therefore practice and theory must go hand in hand.

The Gender and Law Institute has conducted an extensive gender based analysis of all
Chinese law. Since that historic watershed moment in 1995, there has been a greater
awareness of gender. The most challenging and daunting aspect is the work on raising
gender awareness among the judiciary in China. Working toward this goal, the
institute has conducted a questionnaire to gauge the view and opinions of legal
professionals on gender issues. The participants of the question and answer project
include police, judges, lawyers, and legislative personnel at the local levels. This is
also submitted to faculty and students of law schools. The Institute has also visited 14
courts and reviewed approximately 4000 cases which cover both civil and criminal
issues. The results were sometimes alarming: the legal professionals lack a gender
perspective and are biased against women. Thus even when Chinese laws may be
gender neutral, the results are not gender neutral and have a disproportionately
negative impact on women. This initial research provides the Institute with a
baseline for future initiatives.

Professor Xie Haiding’s comments were highly valued as an important male voice at
the consultation. He argued that the legal research on gender in China was conducted
disproportionately by women and was predominantly from a female point of view and
lacked male participation. Without male participation this research and practice
cannot thrive. He argued that gender like age, socio economic class, residential status
is just one of many grounds of discrimination and research and practice had to
examine how gender cross cuts and intersects these other grounds of discrimination.
In order to do this, women’s rights and gender studies groups must connect with other
groups working on anti- discrimination issues. Thus rather than privilege one voice,
way all voices can be amplified and can be mutually reinforcing.

Following three days of roundtable discussions, the Chinese experts separated into working groups
to draft an action plan on the three areas that were discussed. These three action plans map the
follow-up steps that need to be taken by the Chinese experts to further their agenda of advancing
women’s rights in China.
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DISCUSSION OF ACTION PLANS

CHINA GENDER AND LAW STRATEGIC ACTION PLATFORM

WORKING GROUP ONE

Rural Women’s Land Rights

Professor Guo Jianmei presented the Action Plan for the Land Rights Working Group,
which consisted of Prof. Guo Jianmei, Prof. Liu Bohong, and Prof. Li Huiying.

U.S. Commentator: Dr. Amy Gadsden
Introduction

Land rights can be the most complicated of women’s rights issues and is affected by
many factors including culture, and economics, among others.  Given that in three to
five years from now, there may be a significant move toward privatization, the group
focused on a three year plan of action.

Action plan:
In the legislative front there are several opportunities:

1) Land Management Law, currently being drafted.
2) Law on Village Self-Governance
3) Land Law

= Actions we can take to benefit from these opportunities: advertising
campaigns, seminars, maybe even a comprehensive survey at national level.
There are six or seven on-going survey projects, but the scope needs to be
expanded. The survey must be representative and cover both developed and
undeveloped areas, including areas with minority communities.

= Litigation: Keep focusing on individual cases. High profile cases resonate
more with the public. We should carefully select our cases. The first type
should be typical cases featuring rural women. The second type of case should
focus on whether Article 63 of the Property Law can be deployed to challenge
illegal local discriminatory rules, and especially corrupt officials’ use of them.
The third type involves suing local officials for inaction, such as not taking
action to resolve problems or not interfering with village committees who act
illegally. We did one case in the last category without getting much public
awareness, but maybe in the future we will. Cases must be representative,
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and have the potential of being very high-profile. We hope to handle ten
cases in the first two categories, and five in the last one.

= Administrative Action: We also want to initiate projects that attack this
problem using administrative solutions. We aim to set up four pilot
programs, covering areas with different economic levels. In these projects,
we want to: train and educate local officials; focus on the local level; draft a
template for the right kind of village committee: civilized, fair, and gender
neutral (once we have identified good practices with a survey project, we can
incorporate them); establish a monitoring/evaluation mechanism for local and
county officials; and use arbitration, which can be very effective.

= Research: At the conclusion of these three projects, we will come up with a
very high-quality research report which can serve as a handbook for future
efforts.

= Publicity and media: We want to publicize our cases, repeat pilot projects,
and promote such projects among the media, State Council, and people’s
representatives; we want the government to adopt a pilot model into policy.
This three-year plan will be very effective.

WORKING GROUP TWO

Gender-Based Employment Discrimination

Professor Ye Jingyi presented the Action Plan on behalf of the Gender-Based Employment
Discrimination Working Group which consisted of Prof. Guo Huimin, Prof. Ye Jingyi, Prof. Xue
Ninglan, Prof. Li Ao, and Prof. Liu Xiaonan.

U.S. Commentator: Ira Belkin Esq.
Introduction

The group felt that compared to an issue such as domestic violence, the area of gender
based employment discrimination is still emerging in China and therefore the research
and action in this area is still in its nascent stages. The group envision a long road
ahead in terms if advocacy in this area.
= Challenges:
= Need for a clear concept/definition: There needs to be a clear definition
of equality and discrimination. We need systematic studies on
stereotypes in order to arrive at definitions.
= Cost should apply to both genders: There are costs associated with
litigation and enforcement. A hiring company would also have to
carry cost. For example, we often hear from businesses that they don’t
feel safe about sending a woman on a business trip.  Sending someone
with her or someone else would be expensive. The cost also involves
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m  Goals

welfare, i.e. maternity leave. This will cost the business money,
whereas it used to cost the government money. We think it should
also apply to men, or it will be too expensive to hire women.

Greater government  responsibility/accountability: The
government should release new regulations and  monitor
implementation.

Equal pay for equal work: Need more research on
government-owned enterprises, which have different standards.

Sexual harassment in the workplace: Need more research.
Workplace sexual harassment policies are rare.

Improved research methodologies: For example, research on
college graduates focuses only on their first job. We need to
strengthen our ability to collect data.

Review current labor law and relevant regulations.

Conduct systematic studies on anti-discrimination and work.

= To completely eradicate discrimination and create a harmonious society.

This involves two things: equal opportunities and equal results. In the
short term we hope for equal opportunities; in the long term we hope to
improve the legal system as a whole.

m  Strategy
= Scale up our current work.
= Medium to long-term goals:

e Education and training: training for legal professionals (current
legal professionals and also future legal professionals/students);
training for the public, using media and college courses.

e Research and study: focus on individual cases but also improve
research methodologies, including systematic research in all
categories; study anti-discrimination on a macro-basis but also
concentrate on issues occurring at the micro-level such as
vacation time and the retirement age; investigate employment
discrimination and its linkage with sex preference at birth.

e Reform in the legal system: clarify current legal reforms.

= Short-term goals:

e Set up a network for anti-employment discrimination.

e Develop research on employment of college graduates.

e Create training materials for different audiences.

o Create committees to engage in the legislative drafting process:
there are two important laws being drafted right now: the 1)
Social Welfare Insurance Law and the 2) Revision on the Law
Governing Female Worker’s Rights. Given the government’s
current focus on social policy, it is critical that these laws
include a gender perspective.
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WORKING GROUP THREE

Domestic Violence

Dean Lin Jianjun presented the Action Plan on behalf of the Anti-Domestic Violence Working
Group, which consisted of Dean Lin Jianjun, Li Ying, Prof. Zhu Xiaoging, and Prof. Xie Haiding.

U.S.-Based Commentators: Dr. Joan Kaufman and Dr. Rangita de Silva de Alwis
The heightened action on domestic violence has resulted in many new developments in the area of

domestic violence both in terms of networks, innovative programs, new policies, guidelines, and
local level laws. There are many challenges in policy and practice that need to be addressed.
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Multi-level challenges that need to be addressed:
=  Negative gender stereotypes/concepts

e Address the root causes of domestic violence by addressing the
negative stereotypes against victims of domestic violence. These
stereotypes affect the way people think and how a judge, police officer,
or other parties involved in the case will respond to the crime of
domestic violence.

e Defects in the legal system affect domestic violence: The system of
law enforcement does not provide a way to quickly terminate or
prevent violence.

e Some stereotypes present in daily life include the following:

0 Inequality between men and women, especially between wives
and husbands. Society thinks that women deserve physical
violence because of their unequal status.

o Society considers family matters to be private
matters—outsiders should not intrude, which makes it harder to
intervene in cases of violence in the home.

0 Society assumes that if woman is beaten, she must have done
something wrong and deserved the beating.

= Challenges in the legal system

e China lacks national legislation on domestic violence.

e The law is vague and inoperable.

e Current legislation does not provide clear-cut definitions and
guidelines.

e Lack of an effective prevention and protection mechanism in place.

e Remedy—resources like shelters and medical interventions are not
sufficient.

e Current legislation lacks a gender perspective and don’t provide
protection to minority groups and underage victims.

e Among current legislation, the linkage among agencies and service
providers is missing. This creates a lack of coherence in the system.

= Enforcement

e Enforcement is ineffective and implementation remains difficult.

e Law enforcement personnel and core staff don’t have proper training.

e The lack of coordination among different agencies exacerbates
problems with enforcement and implementation.

e The ultimate goal is to end domestic violence so that men and women
can live in harmony as equals.
¢ Revise the law in different areas so as to combat gender stereotypes.
e Mainstream gender equality.
= Strategy
e Domestic violence is the product of many different factors, so when we
address it we need to take various measures into consideration.

36



e Strategies we come up with are specific to the challenges we face, the
system, and their implementation.
e Changing people’s mindsets
o0 Increase education on equality between the two genders and
equip people with basic knowledge.
0 Public education must start in elementary school.
o With that as a guideline, three strategies are recommended:

Incorporate domestic violence into the elementary and
high school curriculum. In Beijing, a pilot program has
already been initiated.

Promote “zero tolerance” movements in certain
communities. Work with basic and grassroots levels to
make people aware that violence is not tolerated.
Develop broad-based public awareness campaigns, and
use media outlets to increase public awareness and the
level of gender sensitivity.

Undertake different types of advocacy to change
people’s views on gender equality and domestic
violence. Educate the community that domestic violence
is a human rights violation.

e Recommendations for institutional changes?
o The goal is to promote legal reform and make it more
accommodating of gender issues
0 Three types of action are proposed:

First is to engage in the drafting process of the anti-
domestic violence law.

Educate legal personnel such as prosecutors, judges,
attorneys, and police officers. Raise awareness on the
draft law, solicit their feedback, and garner their
support.

To follow up, we have to start working on guidelines to
accompany the eventual presentation of the anti-
domestic violence law.

Make the law easy to implement.

Review and examine the current existing laws and
identify places where there are inconsistencies and blind
spots.

More importantly, after having reviewed and examined
existing flaws, we should draft recommendations to
resolve inconsistencies and submit them to the National
People’s Congress for their approval.

If the system is improved, it will eventually help to
educate the public and change their mindsets on
domestic violence.
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Create an anti-discrimination network:

0]

The first action that we plan to take is to establish a anti-
discrimination network that is modeled after the anti-domestic
violence network.

Individual member organizations belonging to the network will
have their own specialized tasks, depending on their area of
expertise.

The network will help strengthen and promote interagency
collaboration.

For future efforts, we must involve as many agencies as
possible and encourage them to work together to be more
effective in their joint fight against domestic violence.
Encourage and promote male participation in the network and
the larger movement against domestic violence.

Recruit more male volunteers, and some rehabilitated former
offenders of domestic violence to teach and educate the public.
Continue to enhance education and training of legal
practitioners such as judges.

Be more strategic in utilizing existing legal resources.
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Action Steps

Gender-Based Employment Discrimination

»  Training:
e Media Training
e Training of government officials

= Website:
e This would be a public relations tool

= Cases:
e Conduct strategic litigation as a way of profiling gender- based employment
discrimination
= Hotline for victims of gender-based employment discrimination

= Blacklist of bad practices

= Research:
e  Statistics on male/female employment
e  Multi-school survey of employment

=  Coordination:
e Anti-discrimination network
e Equal employment opportunity network

Rural Women’s Land Rights

= Short Term
e Make recommendations to the new land management law.
e Make recommendations to the revisions to the Village Committee Organization Law.
e Make appointments with the relevant agencies to understand the status of the laws.

= Action Steps
e Convene small consultation to discuss recommendations.
e Use the media, seminars, and research to lobby people’s representatives.

e Collect concrete data through research to present to legislators and administrators.
e Employ litigation to compel enforcement.
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= Enforcement
Use litigation as a way of enforcing laws:

e Use strategic litigation to illustrate the problems affecting rural women.

e Accept typical cases where women’s rights are being violated.

e Use Atrticle 69 of the Property Law, which calls for cases to be reviewed by the SPC, to
assess and monitor current Village Laws.

e Conduct cause lawyering litigation for a class of plaintiffs.

e Use administrative litigation to prosecute administrative officials, with a goal of two to five
cases. The litigation will cover different geographic areas.

e The cases will be used to mobilize attention around effective enforcement.

= Pilots:
Conduct four pilots in strategic areas, some examples:

e Hunan: a very traditional area

e Guangdong and Hebei: Both areas have very progressive shareholder systems. The idea
would be to expand them.

Domestic Violence
= Educate public elementary and middle schools.

= Education on domestic violence and gender equality. Pilot programs exist in Hunan, Hebei, and
Beijing. Hope to expand relations with all schools in Beijing.

= Scale up the work of public interest law through outreach with the network of national public
interest lawyers.

= Training for judges, police, lawyer, training, medical professionals, and court professionals.
= Broaden the participation of men, specifically targeting male volunteers and former offenders.
= Incorporate new ideas from this meeting to the draft law.

= Review the draft domestic violence law at the November seminar before submitting it to the
National People’s Congress.

= Familiarize legislators with the draft domestic violence law to facilitate its acceptance when it
is introduced in November.
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Draft national guidelines for the implementation of the LPWRI. Possible strategy workshop to
be held in March.

Outline inconsistencies in the legal system and make recommendations for amendments, new
interpretations, and the repeal of gaps in the laws. Identify blind spots in the law.

Conduct seminars for different agency representatives.

Continue to use the Supreme Peoples Court guidelines to educate lawyers and judges, and
expand their coverage beyond the nine pilot areas.

Expand the Domestic Violence Network cautiously and slowly over time to cover children of
violence, persons with disabilities, senior citizens, and migrant workers.

Invite members from different civil society networks for seminars and workshops.

Create an anti-discrimination network to address the root causes of domestic violence.

Next Steps:

Develop an anti-discrimination network

The Gender and Law expert Group proposed an anti-discrimination network that would emphasize the
need for both women and men’s engagement in the advancement of gender equality and address
multiple and cross cutting forms of discrimination including gender, age, ethnicity, residency, disability,
marital status, among others.
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VIOLENCE AGAINST WOMEN
Lin Jianjun

Anti-Domestic Violence Law in China

by LIN Jianjun?

I. Overview of the Anti-domestic Violence in China

Domestic violence is not purely a family affair, but a worldwide social problem
spanning time, space, countries and nationalities. Like any other kinds of violence, it
is in essence a behavior that disregards human rights, which is against the ideal of
human’s pursuit of peace.

In China, anti-domestic violence has grown from uncovering domestic violence to
furthering and deepening the fight against it. The Fourth World Conference on Women
(Beijing, 1995) and the adoption of the Marriage Law of the People’s Republic of
China (Amendment, 28", April, 2001) span the three stages of evolution of
anti-domestic violence in China.

Phase One- Before the Fourth World Conference on Women (Beijing, 1995):
During this period, the Constitution, Criminal Law, the Law on the Guarantee of the
Rights and Interests of Women, the Law on the Protection of the Minors, the Marriage
Law and other relevant legislation all reflected the spirit of protecting the rights of
family members and prohibiting domestic violence, but the legislation at all levels did
not specifically use the term *“domestic violence”. Domestic violence was not
considered as a separate or independent social problem, and was not a general concern
from the legislator, the judicial authority or the public.

Phase Two- between 1995 to the adoption of the Marriage Law of the People’s
Republic of China (amendment, 2001): The Fourth World Conference on Women
was held successfully in Beijing in 1995, in which the Beijing Declaration and
Platform for Action emphasized and reiterated the determination of the international
community to combat against domestic violence. The issue of domestic violence was
becoming an academic topic and even a hot issue because of the driving force of the
Conference. The legislation on anti-domestic violence was carried out gradually with
the development of social intervention and support. In 1996, the first local policy on
anti-domestic violence, ‘Several Rules on the Prevention and Prohibition of Domestic
Violence’, was adopted in Changsha city, Hunan Province. In March, 2001, the first
local legislation on anti-domestic violence, ‘Resolution on the Prevention and

2 professor of Law, China Women’s University.
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Prohibition of Domestic Violence °, was promulgated by Standing Committee of the
People’s Congress in Hunan province. The concept of “domestic violence” appeared
in the legislation for the first time. Moreover, some coordinating organizations, a
police reporting center specifically for domestic violence Chotline number 110, like
999 in the United States, the center for identification of wound and disability from
domestic violence and shelter for domestic violence were set up by the administrative
department, the judicial department and women’s federation, which represented the
preliminary building up of social intervening systems. The call for the regulation on
domestic violence in national legislation had increasingly risen.

Phase Three,-After the adoption of the Amendment on the Marriage Law (2001):
With the driving force from the theories and practices on domestic violence, the
relatively major breakthrough was achieved in the legislation. The Standing
Committee of the National People’s Congress adopted the Amendment on the
Marriage Law on 28", April, 2001. It regulated domestic violence as one of the legal
circumstances to grant divorce in courts, and stipulated the duties of relevant bodies,
the salvage measures for victims and the legal liability of the offenders. This was the
first time for China to specifically regulate domestic violence in the national
legislation. This key breakthrough in the domestic violence legislation marked a
milestone in the process. After that, more attention was paid towards anti-domestic
violence. In 2005, the amendment on the Law on the Guarantee of the Rights and
Interests of Women further stated that domestic violence against women was to be
prohibited and provided related ways to seek remedies. At present, the specific
legislation on preventing and prohibiting domestic violence has been advocated and
more is expected by people through new legislature and amendment of related laws
and rules and the raising of public awareness.

Il. Current Legal Framework on Anti-domestic Violence

In terms of law, domestic violence concerns tort, illegal acts against administrative
law and even criminal behavior. Therefore, the prevention and prohibition of domestic
violence are carried out by the multifarious legal measures through a combination of
civil, administrative, and criminal approaches. The rules and regulations are scattered
in the Constitution, General Principles of Civil Law, Marriage Law, and Law on the
Guarantee of the Rights and Interests of Women, Law on Punishment in Public Order
and Security Administration, Criminal Law, and other local legislation.

Administrative Law Approach: Where the victim of family violence or
maltreatment makes a petition, the public security organ concerned shall give
administrative punishment to the actor according to the provisions on the
administration of public security. The punishment includes detention, fine and
warning. Article 43 in the Amendment of Marriage Law stipulates, “The victim shall
be entitled to make petitions concerning the family violence that is happening, and the
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relevant urban residents’ committee or villagers’ committee shall make dissuasions,
and the public security organs shall stop such acts.” The provision means that
domestic violence is not a family affair any longer, which will be stopped and
punished by the public security organ as their vital duty. Article 58 of the Amendment
of the Law on the Guarantee of the Rights and Interests of Women further states, “If
anyone commits sexual harassment or family violence against a woman to violate this
law, and if his act constitutes a violation of the public security administration, the
victim may require the public security organ to give the violator an administrative
punishment or may initiate a civil action in the people’s court.”

Civil Law Approach: As a law regulates the personal and property relations
between civil subjects, the Civil Law embodies the protection for the personal rights
of the civilian from the perspective of anti-domestic violence. The prevention of
domestic violence is operationalized through the civil remedies, compensating and
remedying the damage and injury to the victim, and then getting the legal protection
needed for the stopping of the violence. For example, the General Principles of the
Civil Law states, “Citizens shall enjoy the rights of life and health.”(Art. 98), “the use
of insults, libel or other means to damage the reputation of citizens or legal persons
shall be prohibited.”(Art.101), “Citizens shall enjoy the right of marriage by choice.
Mercenary marriages, marriages upon arbitrary decision by any third party and any
other acts of interference in the freedom of marriage shall be prohibited.”(Art.103),
“The main methods of bearing civil liability shall be: cessation of infringements;
compensation for losses; extension of apology.”(Art.134).as for the compensation,
article 119 of it regulates, “Anyone who infringes upon a citizen’s person and causes
him physical injury shall pay his medical expenses and his loss in income due to
missed working time and shall pay him living subsidies if he is disabled; if the victim
dies, the infringer shall also pay the funeral expenses, the necessary living expenses of
the deceased’s dependents and other such expenses.” In addition, article 7 of the Law
of Succession stipulates, “A successor shall be disinherited upon his commission of
any one of the following acts: intentional killing of the deceased; killing any other
successor in fighting over the estate; or a serious act of abandoning or maltreating the
deceased.” The Law of Marriage provides special remedies for the married victims of
domestic violence, i.e. where domestic violence has led to the nonexistence of mutual
affection as husband and wife, belong to the circumstances which divorce shall be
granted if any mediation fails (Art. 32). Furthermore, the innocent party shall be
entitled to claim damages where the domestic violence has led to the divorce (Art.
46).the Amendment of the Law on the Guarantee of the Rights and Interests of
Women says, “If anyone commits sexual harassment or family violence against a
woman to violate this Law, the victim may require the public security organ to give
the violator an administrative punishment or may initiate a civil action in the people’s
court” (Art. 58)

Criminal Law Approach:  Serious domestic violence is a criminal behavior
against the individual and the society, which shall be controlled by the criminal
jurisdiction. The offender will receive the same punishment as it gets where it is
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committing a crime against the stranger. Under the Criminal Law, depending on the
object of infringement, the offender commits the following crimes: crime of
intentional injury, homicide, offense of rape, crime of insult, crime of illegal
confinement, crime of abducting and trafficking in women and children, Interference
with the freedom of marriage by violence, crime of abusing a member of one’s family,
crime of abandonment and so on.

Community Approach: Article 43 of the Marriage Law (Amendment) regulates,
“In the case of family violence or maltreatment of any family member, the victim
thereof shall be entitled to make petitions, and the villagers’ committees, the relevant
urban residents’ committee, villagers’ committee or the entity where the victim is a
staff member shall make dissuasions or mediations. The victim shall be entitled to
make petitions concerning the family violence that is happening, and the relevant
urban residents’ committee or villagers’ committee shall make dissuasions...”

In brief, under the current law in China, the measures addressing domestic violence
can be organized under four aspects: community approach where the relevant urban
residents’ committee or villagers’ committee shall make dissuasions or mediation;
civil law approach where the legal results as damages for personal injury, divorce and
damages for its injury from violence in terms of civil liability; administrative law
approach, domestic violence not reaching the conditions of constituting a crime shall
be meted administrative punishment by the public security organ where the victim
makes a petition; and the last one is the criminal law approach where the offender has
to undertake criminal liability when serious behavior constituting a crime.

I11. Introduction to the Legislative Proposal of the Law on Prevention
and Prohibition of Domestic Violence (drafted by the Anti-Domestic

Violence Network of China Law Society)

A. Brief Introduction to the Anti-Domestic Violence Network

The Anti-Domestic Violence Network of the China law society was set up in 2000, in
Beijing, as a non-governmental organization launched by the experts, scholars,
women activists and NGO’s concerning women’s human rights in Beijing. It is the
first interdisciplinary and trans-departmental network specifically focusing on the
domestic violence against women in China. The network aims at eliminating
gender-based violence, improving gender mainstreaming and gender equality and
speeding up social progress. Up to date, the anti-domestic violence network has 112
individual members and 59 group members, which covers 28 provinces and
autonomous regions across China (there are 31 altogether in China). After June, 2000,
the network has carried out a series of activities, including: surveys of status quo of
domestic violence, judicial intervention, case studies of domestic violence, oral
accounts of women victims, and publicity of media, improving of legislation, legal aid
and information communication.
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After the establishment of the Anti-domestic Violence Network, the program actively
promotes the introduction of national legislation “Law on the Prevention of Domestic
Violence”. The program has made a questionnaire survey on the perception of
domestic violence of one thousand legislators and judicial functionaries and four
thousand people from the public, and explored the model of anti-domestic violence
with the cooperation between different agencies in both urban and rural area. Based
on the fundamental research, the legislative proposal of the Law on the Prevention of
Anti-domestic Violence (program) was introduced. In 2007, the panel for amending
the proposal was established, and the proposal amended by them will be submitted to
the national legislative organ in the next year.

B. Major Contents of the Law on Prevention and Prohibition of Domestic
Violence (a legislative proposal)

1. Structure and Legislative Purpose of the proposal
The Law on Prevention and Prohibition of Domestic Violence (hereinafter referred
to as the proposal) has six chapters, including general principles, administrative
intervention, judicial intervention, social intervention, legal liability and
supplementary provisions.

Article one of the proposal firstly regulates the legislative goals: the law is enacted,
according to the Constitution, aiming at the prevention and prohibition of
domestic violence, protecting legal rights of family members , maintaining equal,
harmonious and civilized marriage and family relations, promoting social
harmony and stability. The regulation represents its purpose in three aspects.
Firstly, it aims at the prevention and prohibition of domestic violence,
fundamental goals to decreasing the family conflicts, stopping domestic violence
and preventing the occurrence of domestic violence in the future. The second
purpose is to protect legal rights of family members, especially to safeguard the
victims and children. The last one is to maintain the equal and harmonious
marriage and family relations and to promote social harmony and stability. The
legislative goal of such law is to maintain a harmonious family and society. Yet it
is worthwhile to note that the harmony in family or society can not be achieved by
the sacrifice of the victim. Stopping of assaults of the offenders is the prerequisite
of harmonious family. Therefore, the aim to protect the victims and their children
from injury should be above the goal of a harmonious family.

2. The Spirit of the Legislative Proposal
Priority for the protection for the victim of domestic violence: The proposal
stipulates the following in the general provisions: the state protects the legal rights
of family members, prohibit all kinds of domestic violence. Intervention shall be
imposed promptly and prevention shall be conducted effectively, and the priority
of protection for the victim shall be given. The proposal introduces the system of
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civil protection order, through which the victim may ask the court to issue
protection orders according to the seriousness of assaults. The orders require the
offender to stop the violence, leave the home, and not contact the victim or get
near to the victim; if not the offender will face criminal liability. It may effectively
protect the victim from the violence without the need to leave home within the
validity period of order, providing safe living surroundings.

Special protection for the minors: The minors are usually injured directly or
indirectly from domestic violence, or are taken as the tool to control the victim by
the offender. Therefore, the proposal emphasizes the basic spirit of special
protection shall be imposed on the minor victims in the fundamental principle. It
regulates that the guardian of the minor victim is her/his statutory agent ad litem
in the case of civil action in which the victim is a juvenile, except the
circumstance that the guardian is the offender. Meanwhile, if the law presumes
that the custody of the children by the offender is harmful to the children he right
of the offender to custody or visit the juvenile victim is restrained (Art. 47). The
people’s court can revoke the qualification of the offender as the guardian (Art.
23).

Strengthening the duty of public power to intervene in domestic violence:
Domestic violence is not a family affair but is serious criminal behavior which has
a far-reaching influence on family, society and state. Therefore, the law on
anti-domestic violence stipulates the obligation of the relevant governmental
departments that they shall intervene actively, through judicial and administrative
departments, of civil administration organizations, of administrative organizations
for education and of administrative organization for health care. The active
intervention from the public authorities provides effective remedies for the victim
from the assault.

Putting prevention at the head and integrating prevention with control,
building up the network of overall prevention and control: The proposal
sets the principle of putting prevention in the first place while combining the
prevention and control methods together, and building up the comprehensive
system to combat domestic violence. It pays particular attention on the prevention
of domestic violence, and the problem of domestic violence can not be addressed
in a way of “treating the symptoms but not the cause”, which should be solved by
understanding the root cause. The prevention and prohibition of domestic violence
is enormous and complex, which can not be carried out by the undertaking of one
department of government or some civil organizations, and then the proposal
expands and increases the duties of government and requires them to meet the
obligation within proper authorization on the one hand, emphasizing the building
up of comprehensive system and service network by the related judicial, medical
and educational bodies and the police and the community on the other hand. The
system and network will provide all-around social service. In addition, in order to
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avoid the overlapping of duties or the different departments meeting the
obligation in their own way in disregard of overall situations, to coordinate the
allocation of resources among the governmental bodies and civil organizations, to
aid and supervise the task of governmental and civil organizations, the committee
of prevention and prohibiting domestic violence shall be set up by the central and
local government, so as to improve the effectiveness of anti-domestic violence.

Comprehensive legislation spanning various fields: The law on anti-domestic
violence is a comprehensive law comprising of relevant regulations concerning
civil law, criminal law, civil procedural law , criminal procedural law, family law
and social service law. It aims at building up an overall aiding and service network
combining with the judicial system, law-enforcement system, health-care system,
education system and community, so as to provide the best way to protect the
victim. The law is a special law spanning several fields in terms of aforesaid
analysis.

3. Several Controversial Issues in the Proposal
a. Concept of Domestic Violence

Subjects of Domestic Violence: The Interpretation on Several Issues on
Application of Marriage Law of the Supreme People’s Court (hereinafter referred
as the Interpretation) specifically states that the family member is the subject of
domestic violence. There is consensus as to the classification of the family
member as the subject of domestic violence both in academia and practice. The
controversial issue is if the partner who lives together or ex-spouse is the subject
of domestic violence. Accordingly, two opposite views are argued: some hold that
the partner shall not be treated as the subject of domestic violence to protect, as
the inclusion will encourage living together instead of marriage, which will
exercise a bad influence on the youth. Others argue that the subject of domestic
violence shall include the partner, for the violence among them is similar to that
among family members from the perspective of their emotional relations, which
need same or similar measures to protect or prohibit. Moreover, the broad
legislation will be good to expand the scope of protection, specifically be good to
the couple before marriage, who are to be regulated by the law on anti-domestic
violence after the occurrence of violence, and then homicide for love may be
avoided. Furthermore, the treatment for the offender before the marriage may
reduce the possibility of more tragedies.

Forms of Domestic Violence: It is greatly important to define the forms of
domestic violence , which concerns which act shall be stooped and intervened,

and the scope and level of the protection for the rights of the victim as well.

At present, the Interpretation defines domestic violence as, “a behavior whereby a
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person causes certain physical or mental injuries to his family member(s) by
beating, binding, forced restriction of personal freedom or by other means.” The
domestic violence here refers to both physical violence and sexual violence, not
covering the mental violence. To this view point, two opposite arguments are held
as well. The supporter thinks that the narrow interpretation (i.e. domestic violence
only covers physical and sexual violence, not the mental violence) is suitable for
the status in China, because the subjective mental violence is difficult to
demonstrate or to obtain evidence. It is hard for the public in China to accept such
idea within a broad scope. The other believes that the mental violence shall be
included as a form of domestic violence. The inclusion shall be done not only for
the ratification of international treaties by China or the reality in China, but also
for the protection for the rights of the victim. The judicial practices reveal that the
narrow definition of domestic violence excludes some cases form the
circumstances of domestic violence, which is harmful to the protection of the
victim.

The proposal interprets the subject and the forms of domestic violence in a broad
way, regulates that domestic of violence in the law here refers to behavior that
results in physical, psychological, sexual or financial injury among family
members. Furthermore, it states that the violence between the partners or
ex-partners is covered by the law. Concerning the controversial issue of subjects
and forms of domestic violence, the proposal provides broad definition. The
proposal holds that the relation between partners is similar to the family relation
and the same protection and prevention shall be given in view of the diversity of
sexual relations, and then regulates that the violence between the persons with
particular relations like love affair or cohabitation or ex-spouse shall be covered
by this law. For the forms of violence, the proposal thinks that the scope of
“violence” will extend with the development of society and the deepening of
research, and the meaning of it will be enriched. This is not only concerning the
scope of protection for the victim, but also the content and ways of remedies as
value-based approach. Therefore, the proposal states, “the domestic violence this
law refers to includes the behavior that causes physical , mental or financial
injuries between family members.”

b. Civil Protective Order

During the investigation and researching of the proposal, another controversial
issue that came up was the adoption of the civil protective order as introduced in
other countries.

The majority holds that the civil protective order shall be introduced to make up
the deficiency of remedies as provided in the existing laws. There are mainly three
kinds of ways to seek remedies, i.e. administrative, civil and criminal. These
remedies share the shortcoming of indirect remedies with complex procedure after
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the event. The efficient and urgent protection for the victim is not available when
it is suffering from the domestic violence. The tort action is to be brought and the
offender is to be prosecuted for the criminal liability only after the violence with
actual injuries, which is not for the effective prevention of further domestic
violence. The procedure is very complex with rather high cost. The civil
protective order provides the direct and preventative and simple protection before
the further violence, which may be got with relatively simple procedure and less
time. China shall borrow the system for which is more powerful and direct
measure for protecting the family members and providing the remedy.

The others believe that the law shall be accommodated to various factors of
politics, economy and culture, and to the status quo of a nation. The
implementation civil protective order needs corresponding economic conditions,
such as the financial ability for the offender to find other living place, the burden
of the police that the protective order adds and etc. therefore, the system of civil
protective order is not suitable for China with relatively weak economical
foundation.

In view of special value of the system of civil protective order comparing with
other preventive measures, especially the feasibility and effectiveness, the
proposal uses specific chapter to regulate the content of the order. It stipulates the
application, jurisdiction, trial, categories, content, effect, withdrawal, modification,
and extension, implementation of the protective order and the consequence of the
breach of the order in great detail, strengthening the protection for the victim from
domestic violence.
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Li Ying
New Development in Prevention and Prohibition of Domestic

Violence in China

By Li Ying® from the Center for Women’s Law Studies & Legal Services of Peking
University

Ever since the Fourth World Conference on Women held in 1995 in Beijing, China
has made remarkable achievements in fighting against domestic violence targeted at
women. Through media coverage, TV programs and films, the concept of domestic
violence has drawn attention from the general public. Prohibition on domestic
violence against women stipulated in the revised Marriage Law in 2001 first
expounds on China’s position on anti-domestic violence and clearly identifies the
responsibility of competent departments in this regard. The Law of the People's
Republic of China on the Protection of Rights and Interests of Women promulgated in
2005 makes further regulations; some provinces and municipalities have released
special regulations on anti-domestic violence; some local public security authorities
have set up the hotline 110; some courts have established anti-domestic violence
tribunals. The campaign of anti-domestic violence has been unfolded at the legislative
and governmental level. NGOs like the Center for Women’s Law Studies & Legal
Services of Peking University, anti-domestic violence network of China Law Society,
Beijing Maple Women’s Psychological Counseling Center, have played a major role
in promoting anti-domestic violence through various approaches. Thus, they have
grown to be an indispensable force in this undertaking.

However, compared with international development and what is required in the
international conventions, prevention and prohibition of domestic violence, China still
lags far behind in terms of legislation, enforcement and public awareness. It still needs
the attention and action of the whole society. In such a context, judicial departments
and other agencies, through proactive exploration, should make progress on judicial
practices, government’s responsibility and multi-departmental cooperation.

I. Guidance on Trialing the Cases of Domestic Violence and Marriage
formulated by the Application Law Institute of the Supreme People’s
Court

In March 2008, the Application Law Institute of Supreme People’s Court

% Li Ying: Vice-director of the Center for Women’s Law Studies & Legal Services of Peking University, public
interest lawyer, member of China Law Society, Councilor of Marriage and Family Institute of China Law Society,
member of Marriage and Family Special Committee of Beijing Bar Association.
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formulated Guide to Trialing the Cases of Domestic Violence and Marriage and
designated nine grassroots courts nationwide as pilot courts. As the most striking
highlights, this guide allows victims of domestic violence to apply for bodily
protection order from people’s courts. At present, effort has been paid off in the guide
implementation. Arguably, the guide has by far represented the most systematic,
comprehensive, operable, forward-looking and ground-breaking reference to judicial
trial on prevention and prohibition of domestic violence in China. As pointed out by
Chen Min, researcher of Application Law Institute of Supreme People’s Court who
drafted this document, the guide is of great significance in China’s anti-domestic
violence, for it is a small step in law theory, but a big step in judicial practice.

1. Breakthrough Elements of the Guide

1) It establishes the principle of gender equality. As it evolves with the long
history, gender has become the social standard shaped by men’s values and
experiences. Thus, men are able to gain much more competitive edge over
women in politics and social life. Meanwhile, their domination in family and
domestic violence reinforce men’s control over women. The perspective of
social gender highlights gender equality in a real sense, which serves as the
foundation for domestic violence awareness and the philosophy interwoven in
the Guide.

2) It makes breakthroughs in the definition and understanding of domestic
violence. The guide introduces at length the concept and understanding of
domestic violence recognized by the international community, and its
influence on victims, violators and their children. It points out that the
domestic violence aims for the control over victims (Article 2), which is a
breakthrough in understanding the domestic violence which helps the judges
better know the essence of such violence. In addition, the guide identifies the
definition and types of domestic violence by drawing on the international
standards. For example, sexual infringement on the victims is added to the
misconducts which have four categories, namely, physical violence, sexual
violence, mental violence and economic control (Article 3).

3) It establishes for the first time the measure of bodily safety protection for
domestic violence victims, also called “protection order”. Protection order is
regarded as an effective means to prevent and prohibit domestic violence in
overseas judicial practice. To the contrary, such a practice is yet to be applied
due to legislative void and no legal foundation. Chapter Three in the guide is
designed to stipulate the measure for bodily safety protection and clearly
identify its main legal foundation as the Article 1 (11) of Clause 140 in Civil
Procedural Law. This stipulation is the most striking breakthrough in the
guide. Bodily safety protection measures leverage on the main content of
overseas protection order, such as prohibition on beating the applicants,
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4)

5)

6)

disturbing and stalking applicants or their relatives and friends; applicant’s
moving from the shared domicile if necessary and possible; confinement of the
accused to the place of 200 meters radius; no disposal of valuable property
owned by the couple in private; forcing the accused to receive psychological
treatment at their own expense. Meanwhile, it provides that the protection
order may demand the accused to pay the applicant living expense, alimony
and education fees for underage children, fees of medical treatment and
psychological counseling for injuries caused by domestic violence; the
protection of victims expanding from bodily right to the protection and
compensation for properties. The bodily safety protection judgment can be
categorized into two types: emergency protection judgment with an expiry of
15 days, and long-term protection judgment with an expiry of 3-6 months, or
12 months for special circumstances. Such highlight in the guide draws huge
attention. Many people pay attention to how many protection orders have been
issued by the pilot courts. To some extent, it reflects the needs of the general
public for the effective prevention and prohibition of domestic violence.

For the first time, it identifies the transfer of evidence-producing responsibility
under certain circumstances when it comes to domestic violence cases (Article
40), which shows the preferential protection over the victims. That is to say,
the plaintiff produces evidence on the facts of violence and its consequence,
and accuses the defendant of domestic violence. Then, the responsibility to
produce evidence will be shifted to the defendant. Even if the defendant does
not admit having committed the crime, he/she, if failing to produce evidence,
will be convicted as the misconduct doer, and domestic violence is confirmed.
Article 41 further prescribes that under the general circumstances the
statement of the victim is more credible than the alleged perpetrator.

It first introduces the concept of assisting experts when it comes to evidence
accreditation (Article 44), and provides that the comments from the assisting
expert can be used as an important reference to the judgment. It is a
forward-looking stipulation, for the guide takes into account the inadequate
social and judicial understanding of specialized questions about domestic
violence in the context of no assisting expert system available in China.
Although there is no case where the comments from the assisting experts are
applied, such a stipulation at least introduces the widely-used international
system to the judicial practice in China.

It clearly prescribes that the records and certificates produced by the
governmental agencies, social groups and organizations, and policing records
from the public security authorizes can be used as important evidences to
accredit the existence of domestic violence. Such rules will expand the scope
of evidence accreditation. To some extent, it addresses the bottleneck of
difficulty in evidence producing. Meanwhile, it is a demanding task for the
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authorities and organization to produce quality records. Otherwise, it will
affect the validity of the evidence.

7) The guide emphasizes the concept of gender equality in the disposal of
properties by considering the value of women in household management
during marriage, so that divorced women can avoid impoverishment. The
guide clearly defines some principles, such as compensation and preferential
treatment for affected property interests (Article 55), which provides that in
the case of confirmation of domestic violence, victims will get preferential
treatment in property disposal if they need treatment, their jobs are lost or
affected and their property is unfavorably disposed due to domestic violence;
compensation and preferential treatment for what victims have sacrificed
(Article 56); equal treatment of household labor (Article 57), which provides
that women who are devoted a lot to household labor, children and care of
elder can be compensated and preferentially treated when it comes to disposal
of properties.

8) The guide also provides breakthrough regulations on protection of the minors.
For instance, it provides that the perpetrator is not suitable for child-rearing
directly, on the basis that children might tend to imbibe the violent way of
communication through personal experience and imitation. It also establishes
the superiority of minor’s rights to the right of parental visit (Article 66), for
the court can terminate the violator’s right to visit the victim.

9) Chapter 7 is designed for mediation system. It establishes the principle of
victim’s freedom from error (Article 70). As stipulated in the guide, when
handling the cases, the judge shall not blame victims under any circumstance,
or shall not require the victim to adjust behavior for the exchange of not being
physically abused, thus avoiding the false notion of “error-led abuse” inflicting
on victims. This stipulation is of great relevance. Currently, some judges will
lessen the responsibility of attackers due to the victim’s errors when dealing
with cases related to domestic violence. However, such a principle rectifies
this misunderstanding and helps protect the victims.

2. Implementation of the Guide

Since the inception of the guide in the pilot courts from May 2009, it has drawn
the public attention to domestic violence, for good results have been achieved in
the pilot programs. In August 2009, Jiangsu Wuxi Chong’an District Court issued
the very first protection order. By far, 12 orders have been issued nationwide,
including six from Hunan Changsha Yuelu District Court, one of the first pilot
courts. The fourth one first demanded that the attacker was banned from the scope
of 200 meter radius from the domicile of victim and the relatives. It went beyond
other judgments which were confined to prohibition from hitting and stalking
victims. In May 2009, Zhuhai Xiaozhou District Court issued to Ms Chen’s
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husband a protection order, which read, within the duration of protection order,
any party shall not dispose valuable property shared by the couple in private. In
fact, it represented the first properties-related protection order in China. Currently,
the pilot courts have expanded to dozens of grassroots courts nationwide.

To our knowledge, the issuance of six protection orders in Hunan Province has
effectively deterred the attackers, for the accused (the attackers) are no longer
violent against their wives unexceptionally. Given the satisfactory results, the city
of Changsha expanded the pilot area, that is to say, all the districts and town courts
in Changsha participated in the pilot program except Kaifu District. Besides,
Hunan Provincial Supreme People’s Court formulated in April 2009 the Guidance
on Enhancing the Judicial Protection of Women Victims in Domestic Violence,
which has stepped forward on the basis of the Guide. For instance, the subjects for
protection are well targeted towards women; the scope of protection covers not
only women who file the divorce litigation, but also those who are still in the
wedlock. What is more important, the guidance identifies the principle of
punishment for women who “stop domestic violence by a violent method”. As
for those women, given their motivation and causes for the criminal acts, the less
malicious and harmful nature, the more sincere repenting or the understanding of
the victims and their Kkinship, they will be subject to light punishment or
impunities may apply, especially for those who have underage children to look
after in the family. It also prescribes the sentence reduction and parole for those
“who stop domestic violence by a violent method”: their sentences may be
reduced and parole might be applied under a certain condition. It is the first time
that China has clearly defined the protection for those women, indicating that the
local courts begin to approach domestic violence and the practice of stopping
violence by violence from the perspectives of gender and laws.

Problems
So far, the Guide has been implemented for more than a year. Despite some results
achieved, the following problems also crop up:

1) Some pilot courts lack understanding and implementation. Some judges
understood the guide mechanically without getting to know its essence. For
instance, when dealing with a divorce case in which a husband hit his wife and
caused her minor injuries, a judge did not convict the husband of domestic
violence. The reasons provided by the main judge are as follows: First, the
Guide stipulates that the domestic violence aims at the control over the other
party. The husband hit his wife to get divorced rather than try to control her.
Second, the Guide points out that the domestic violence occurs periodically.
Since the husband beat his wife a few times, so it is not domestic violence due
to the lack of periodical occurrence. We also know that some pilot courts have
an uneven understanding of domestic violence or even ignored the domestic
violence. Only designated judges were given copies of the Guide, whereas
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other judges or off-court judges did not know nor had a clear idea about the
Guide, let alone understood and applied it.

2) The Guide is only applied to the couple divorced or about to divorce. By
contrast, those victims who do not want to get divorced cannot apply for
protection orders. It means a number of victims are not covered by the bodily
safety protection order, although such a number accounts for a large
proportion. Furthermore, the Guide is not loophole-free in the procedural
setting of the bodily protection order. For instance, if the litigants apply before
the litigation, they shall file divorce litigation within 15 days after the court
signs and delivers the protection order. Otherwise, if the application goes
beyond 15-day limit, the order will expire automatically. If the litigant files the
divorce litigation at the 20™ day which indicates the expiry of the order, the
litigant might be subject to domestic violence again. Then she has to re-apply
for the order, and the judge would go through the investigation again. This
process will waste the litigant’s effort and judicial resources. It might put the
litigant in an even more dangerous position.

3) Limited jurisdiction of assisting departments and authorities will affect the
implementation results of the protection orders. For instance, the public
security authorities can only limit the bodily freedom rather than something
related to the properties in the orders; it is difficult to monitor the activity
scope of the litigants. A case in point is that the attacker is required to be at a
200-meter radius away from the litigant. However, on one hand, the public
security bureau has no policemen available to monitor the attacker; on the
other hand, if the work unit where the attacker works and hospital to which the
attacker go are within 200 meter radius area, the way to deal with such
situations is yet to be regulated in the Guide.

There is room for improvement through the active exploration of grassroots pilot
courts. What is valued in the Guide is that the practice comes first, considering no
special law on prevention and prohibition of domestic violence in China. It calls for
enormous progress in the judicial practice and lays a solid foundation for the juridical
interpretation or even legislation in the future.

I1. Several Opinions on Prevention and Prohibition from Domestic Violence
formulated by Governmental Departments and Organizations, including
Women’s Federation

In August 2008, Several Opinions on Prevention and Prohibition from Domestic
Violence (hereinafter, the Opinions) was jointly formulated by the All China Women’s
Federation, the Ministry of CPC Publicity, the Supreme People’s Court, the Ministry
of Public Security, the Ministry of Civil Affairs, the Ministry of Justice, and the
Ministry of Health. Although the Opinions are too general in principle, it highlights
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the role played by the government in intervention of domestic violence. This
document identifies the responsibility for seven departments respectively, and
highlights their mutual coordination and collaboration. Its striking features are as
follows:

1.

Integrate the prevention and prohibition of domestic violence into the
case-receiving scope of the public security authority. In Article 8, it prescribes that
the public security bureau shall set up the spots for domestic violence reporting,
integrate the hotline 110 report into the policing activities, and handle the
complaints related to domestic violence in a timely manner in line with the Rules
on Policing by Hotline 110. As for the cases of domestic violence, the public
security authorities should handle the cases in line with the laws and the
situations.

The document stipulates the case filing and supervisory responsibility for
procuratorate authorities (Article 9). If the people’s procuratorate believes the
public security authorities to investigate unfiled cases related to the domestic
violence, or if the victims believe the public security authorities shall investigate
the unfiled cases related to the domestic violence and the people’s procuratorate
believes it is groundless for the public security not to file the case, the procurator
shall notify the public security authorities to file the case in line with laws, and the
latter shall file the case accordingly.

The document comes up with detailed requirements for the responsibility of
medical department and its staff, the diagnosis evidence, relief and training from
the Civil Affairs Departments. If the staff in the medical and civil affairs
departments are sensitive to the anti-violence effort and participative in the effort,
it will help assist the victims and provide the injury evidence.

The Guidance on Trialing the Cases of Domestic Violence and Marriage
formulated by the Application Law Institute of the Supreme People’s Court
stipulates the policing records from the police station, the records from sheltering
station, medical records from the hospitals, and documents from the women’s
federation can be used as the indirect evidence. The provisions in the Opinions
and the anti-domestic violence measures in the court system are mutually
reinforced.

Besides, the Opinions propose the localities, if conditions permit, shall provide
psychological treatment for the attackers and counseling for the victims.
Previously, the anti-domestic violence work in China was confined to assisting the
victims. There was no community-based education system and measures available
to the attackers. Luckily, education and physiological rectification for the attackers
in the Opinions are innovative enough to address the root causes of domestic
violence.
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Since the issuance of the Opinions, some provinces and cities have explored many
concrete ways to implement the Opinions. For instance, Heilongjiang Women’s
Federation and the Provincial Public Security Division initiated in Daging judicial
intervention stations in domestic violence communities, which highlighted the
coordinated joint action, preemptive action, mediation and feedback visits,
after-mediation service. In light of the severity, they adopt three-level intervention
measures (namely, low, middle and high levels) and explore the long-term
mechanism for domestic violence intervention.

Although the media makes the publicity of the Opinions, and various localities &
departments concerned are learning and implementing the Opinions, they are yet
to be tested in the process of practice. More attention must be paid to the
over-general provisions and the gaps in the legal liability and administrative
accountability.
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GENDER MAINSTREAMING
Zhu Xiaoqging
Approaches for Gender Mainstreaming in Legal Field in China

Zhu Xiaoging
Professor, Center for International Law Studies
Chinese Academy of Social Sciences

Abstract

No one can tell exactly when the expressions “gender “ and “gender mainstreaming”
were introduced into China. But what we are certain is that since the U.N. Fourth
World Conference was held in Beijing in 1995, these two expressions have been used
quite frequently, and have been extended to a wide range of areas. They appear in 12
critical areas of concerns listed in Beijing Platform for Action.

However, “gender” and “gender mainstreaming” are not mere expressions. They
also have a direct bearing on a series of theoretical issues. The concept of gender
and gender mainstreaming should be given serious attention. The main reasons for
emphasizing the theoretical studies in this respect lie in the following facts, that is,
without theoretical guidance, one may take actions blindly; and without the support of
action, theory may loose its ground. Theory and action, therefore, complement each
other in reality.

Law-making is one of the approaches to promote gender mainstreaming in legal field.
Since 1995, it is obvious that gender perspectives have been incorporated into relevant
laws as compared with laws relating to equality between men and women before 1995.
On one hand, such development is the direct result of the Fourth Women’s Conference;
and on the other hand, more importantly, it proves that to some extent, gender concept
has already been recognized and accepted in Chinese legal field.

Judiciary is another approach in promoting gender mainstreaming in legal field in
China. Frankly speaking, as the understanding and acceptance of gender concept in
China is still on a primary stage, it is inevitable that the incorporation of gender
perspective in judicial practice takes time, and it is by no means an easy task.
However, this does not mean that there is no active field survey in judicial activities.
During the survey conducted by the Center for Gender and Law Studies, we found
that there are close links between the gender awareness of the judicial staff and the
outcomes of trials and arbitrations. If judicial staff is gender blind, parties concerned
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cannot expect gender justice in the judgment and outcome of the arbitration given
by the court. The incorporation of gender concept in judicial practice, therefore, is
not only an important link in promoting gender mainstreaming in legal field, but also
an effective approach to guaranteeing enforcement of law in a fair and proper way.

It is true that in the process of promoting gender mainstreaming in Chinese legal field,
there exist both achievements and challenges. For challenges, they mainly include:
gender blindness/bias in existing laws; and gender blindness/bias in judicial practice.

Based on the research and survey conducted, we put forward two suggestions.  First
is by submitting relevant legislative proposals, to encourage and promote the
incorporation of gender perspective in law-making processes; and second is to
conduct gender training among judicial workers.
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